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The Mediation Committee held its first meeting in Asia on 17 February

2006, in conjunction with the 9th International Arbitration Day
programme organised by the Arbitration Committee of the Dispute

Resolution Section of the IBA’s Legal Practice Division. An excellent
breakfast was served to a surprisingly large crowd, who gathered for an hour

just before the commencement of the programme, for the first of what we
hope will become a tradition of Mediation Committee breakfasts on

International Arbitration Day.
At the breakfast meeting, Loong Seng Onn, the executive director of the

Singapore Mediation Centre, spoke to the Mediation Committee on the
topic of ‘Mediation in Singapore.’ His excellent paper, which he prepared

for the occasion appears in this issue of the Mediation Newsletter.
Those who were privileged to be present at the breakfast heard a witty

presentation by Loong on the subject of private (that is, non-court-based)
mediation in Singapore, liberally illustrated with examples and statistics from

the experience of the Singapore Mediation Centre since it was established
in 1997. A recent mediation survey revealed that 84 per cent of the parties
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FROM THE CHAIR

and 95 per cent of the lawyers who had been involved
in Singapore mediations that did not reach settlement,

would nevertheless recommend mediation to others.
The results of the survey were a tribute to how mediation

is conducted in Singapore.
Last winter, the Mediation Committee announced an

important new project: a ‘Mediation Advisory Clearing
House.’ The purpose of the Clearing House project is to

match requests for assistance from national authorities,
in connection with civil procedure reform initiatives

aimed at drafting legislation in support of mediation,
with experts (committee members or others) who might

be in a position to offer advice and assistance. This
project, which is coordinated by Vice- Chair Siegfried H

Elsing, is off to a great start: The World Bank has recently
asked Siegfried for assistance in connection with a civil

procedure reform currently being discussed in Turkey.
The next programmes of the Mediation Committee

will be presented at the IBA’s Annual Conference in
Chicago on 17-22 September 2006. Our flagship

programme will be an all-day session on ‘Mediation as a
Management Tool.’ This will be divided into three

sessions: First, a session on ‘Mediation of Disputes in
Long-Term Relationships,’ including a role play, to be
co-chaired by Thierry Garby and Helena de Backer.

The second session will focus on ‘Mediation as a Cost
Containment Device,’ and will be chaired by Siegfried

Elsing. The final session will examine ‘Mediation as an
Element of Good Corporate Governance,’ and will be

chaired by David Burt.
In addition, the Mediation Committee will co-sponsor

a programme being organised for the Chicago
Conference by the Committee on Intellectual Property

and Entertainment Law on ‘Dispute Resolution
Mechanisms for IP Disputes,’ as well as a programme

organised by the Litigation Committee on ‘court-related
mediation’. The Committee is also involved in the

Dispute Resolution Section session on ‘the state of
dispute resolution in today’s world’.

I look forward to seeing everyone at the conference
in Chicago.
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The versatility of mediation and the
ever-changing dispute resolution

landscape
Jon Lang

Publications Officer, Mediation Committee, London
jl@jonlang.com

EDITORIAL

One of the most significant hallmarks of the
mediation process is its versatility. It can be used in

nearly any situation where there are opposing views
leading to conflict. It can produce meaningful and
positive, or at least less destructive results than the
alternatives. The versatility of the process is no better
illustrated than its use in the healthcare sector, not just
in the management of personal injury claims but in a
wide variety of other circumstances such as disagreements
between healthcare teams on the one hand, and patients
and their families on the other. The article by Bea
Teuten, a solicitor and in-house mediator at London’s
Great Ormond Street Hospital for children looks at
mediation in this context.

Also, we have an article by Paul Jacobs QC from
Canada, which looks at a family case in which he was
retained following what turned out to be a less than
satisfactory Med-Arb process (in which Paul wasn’t
retained). Paul looks at the lessons learned from, and
recent developments since that case which may affect a
party’s approach to this hybrid process.

We also have a paper from the ADR Group’s Mike
Lind and Sherrie Abney from the Texas Collaborative
Law Council about the process of collaborative law, which
espouses the basic principle of mediation – settlement
without the need for third party determination. The
process is used a lot in the family field in the United
Kingdom but not much in the commercial sphere . . . yet!
Is this a new approach for commercial disputes lawyers?
Mike and Sherrie consider the possibilities.

The proposal for a European mediation directive
continues to foster debate. I am very pleased that in this
issue we have been able to publish the CPR Institute’s
response to certain questions posed by Arlene McCarthy
MEP, on the need for a mediation related directive
and the draft directive’s proposed terms. The CPR’s
response has been endorsed by a number of the largest
corporations in the world.

In his message from the Chair, John Townsend
reports on ‘Breakfast in Singapore’, an initiative by
the Mediation Committee in conjunction with the
International Arbitration Day programme organised

by the Arbitration Committee.
The paper mentioned in my last editorial on US

mediation related case law, which at that time was no
more than an ambitious project of Edna Sussman, has
materialised into something of a magnum opus, and
is also perhaps a brief look into the future for some
jurisdictions. We have ‘country reports’ from Australia,
Jersey and Sweden written by Robert Hunt, Gillian
Robinson and Karl Johan Dhunér respectively, a case
study on the use of mediation in an environmental
coverage dispute by Michael J Bond from the United
States and an article from one of the grand masters of
mediation, David Shapiro,on mediator techniques in
tough mediations. In fact there is even something for
those not so enthused by the process of mediation –
‘Subversive lawyer’s guide to mediation’, a very
humorous account written by David Richbell on how to
throw the proverbial ‘spanner in the works’. And last
but certainly not least, we have an article by the Vice-
Chair of the Mediation Committee, Thierry Garby on
the recently signed French Pledge for Commercial
Mediation and even a photograph of the signing
ceremony attended by a number of dignitaries,
including Thierry Breton, the French Minister
of Finance.

So, all in all, another wonderful collection of work in
this fast developing area of practice. I hope you find the
contributions as informative and enjoyable to read as I
have.

The next edition of the Newsletter is planned for
early August which, taking into account production
and editorial timeframes, translates to a cut-off date
of Friday, 2 June 2006 for submissions (to be sent in
editable form to me at jl@jonlang.com). As always,
contributions on any mediation related subject are
welcome but I leave you with just one thought: will we
see collaborative law practiced to any great extent within
the commercial dispute resolution landscape and, if so,
will that be as an adjunct to the mediation process or as
a replacement for it?

I hope you enjoy the fourth edition of the Mediation
Newsletter.
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The Mediation Committee is planning to hold the following sessions at Chicago,
17-22 September 2006.

Mediation in the court process
Joint session with Litigation.

Disputes being litigated in court will be mediated more often in the
future. An increasing number of jurisdictions encourage or require
mediation. This programme will survey how courts are involved in
mediation and will consider best practices and key issues: Should
mediation be mandatory in all or some cases? At what stage of
litigation? What is most cost-effective? Who should be the
mediator? Is mediation useful at the appellate stage? What types of
judicial ‘encouragement’ to mediate are appropriate and effective?
Are there inherent differences between common and civil law
systems? What are the views and experiences of the participants —
in-house counsel, advocates, judges, mediators and policymakers?

1400 – 1700 MONDAY

Mediation as a management tool
Joint session with the Corporate Counsel Forum.

This programme will explore how businesses can use the mediation
process:
• to manage disputes arising in the context of long-term

relationships;
• to contain and manage the costs of litigation and arbitration;

and
• as part of an integrated approach to dispute management and as

part of good corporate governance.
0930 – 1700 THURSDAY

Dispute resolution mechanisms for IP related
disputes

Joint session with Intellectual Property and Entertainment Law.

The use of mediation, arbitration and other forms of alternative
dispute resolution to resolve disputes involving intellectual property
issues has been increasing in recent years. In this session, a panel of
experts will examine the use of mediation and arbitration in IP related
disputes, how specialised rules (such as the rules adopted by WIPO
and the American Arbitration Association) and legislation (such as the
US laws promoting arbitration of patent related disputes) can benefit
the resolution of such disputes, and what pitfalls to watch for when
drafting a dispute resolution clause in a patent, trademark or
copyright license agreement. Using a hypothetical case involving the
alleged breach of a patent license agreement, the panel will explore,
debate and role-play the possible handling of such a dispute, both in
a mediation and in an arbitral proceeding. The session will examine
particular issues IP lawyers are concerned about, such as challenging
the validity of the patent in ADR, the use of experts in mediation and
arbitration, and discovery issues.

0930 – 1230 FRIDAY

IBA ANNUAL CONFERENCE

1. Articles for inclusion in the newsletter should be sent to the newsletter editor.
2. The article must be the original work of the author, must not have been

previously published, and must not currently be under consideration by another
journal. If it contains material which is someone else’s copyright, the unrestricted
permission of the copyright owner must be obtained and evidence of this
submitted with the article and the material should be clearly identified and
acknowledged within the text. The article shall not, to the best of the author’s
knowledge, contain anything which is libellous, illegal, or infringes anyone’s
copyright or other rights.

3. Copyright shall be assigned to the IBA and the IBA will have the exclusive
right to first publication, both to reproduce and/or distribute an article (including

the abstract) ourselves throughout the world in printed, electronic or any other
medium, and to authorise others (including Reproduction Rights Organisations
such as the Copyright Licensing Agency and the Copyright Clearance Center)
to do the same. Following first publication, such publishing rights shall be
non-exclusive, except that publication in another journal will require permission
from and acknowledgment of the IBA. Such permission may be obtained from
the Head of Publications at editor@int-bar.org.

4. The rights of the author will be respected, the name of the author will always
be clearly associated with the article and, except for necessary editorial changes,
no substantial alteration to the article will be made without consulting
the author.

Terms and Conditions for submission of articles



5IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER April 2006

Mediation is at an advanced state of development
in Australia. Australia is a federal system, with a

Commonwealth government; state governments in
New South Wales (NSW), Victoria, Queensland, South
Australia and Western Australia (WA); and territory
governments in the Australian Capital Territory (ACT)
and the Northern Territory (NT).

In April 2001, the National Alternative Dispute
Resolution Advisory Council (NADRAC)1 published
its report to the Commonwealth Attorney-General
entitled ‘A Framework for ADR Standards’2 in which
it summarised the position in Australia as follows:
‘2.6This report identifies four overlapping phases in

the historical development of ADR in Australia:
Phase One: initially pioneering work was done

to develop ADR programmes, often in the face of
resistance and scepticism from traditional service
providers. These programs were often highly
successful;

Phase Two: characterised by the increasing
acceptance, adoption of and use of ADR, leading
to a rapid growth in the number of providers,
programmes, accrediting and training organisations,
in turn leading to an over supply of service providers
for a limited market;

Phase Three: in which there were rivalries among
professions, service providers and organisations
over qualifications, practices and approaches to
ADR, resulting in fragmentation, duplication and
inconsistency in practice and confusion in the market;

Phase Four: characterised by a move towards
increased coordination and collaboration to address
common challenges and achieve joint objectives.

These phases reflect the development of other
professions and occupations that strive to gain
ownership in a field of knowledge, autonomy over
practices, control over entry and credentials, state
recognition and social status.

2.7 NADRAC’s consultations indicate that the ADR field
in Australia has features of phases three and four,
with a degree of fragmentation and diffusion,
but is moving to the phase of coordination and
collaboration. This is reflected in the view expressed
by many that, “the time for standards had come”. A
similar trend towards institutionalisation, regulation,
legalisation, innovation, internationalisation and
coordination in ADR has been observed in the

United States. It appears, however, that this
development is uneven. ADR in some jurisdictions,
regions and sectors is more developed than in others
and some forms of ADR in Australia are still at an
early pioneering phase.

2.8 A recurring theme is that of increased professionali-
sation in ADR. This theme, which has positive
connotations for some and negative connotations
for others, parallels the tension experienced in
other fields of endeavour, such as the apprehension
by social workers that they, “may have to scuttle their
social-action heritage as a price of achieving the
public acceptance accorded a profession”.

2.9 The trend of ADR towards greater collaboration
and professionalisation carries the potential risk of
increasing exclusivity, costliness and elitism. In this
report NADRAC has attempted to maximise the
benefits of consistent and coordinated standards,
while at the same time enabling ADR to retain some
of its key strengths, including its diversity, inclusive-
ness, accessibility, affordability and creativity.’

The extent of the provision of ADR services in Australia
can be seen from two later reports published by NADRAC.

In 2003, NADRAC published ‘ADR Statistics –
Published Statistics on Alternative Dispute Resolution
in Australia’.3  The report was comprehensive, and
included published statistics on the use of ADR in:
(1) the various Commonwealth courts and the courts

of the states and territories;
(2) various tribunals, commissions and authorities of

the Commonwealth, the states and territories;
(3) workers’ compensation conciliation schemes of

various states and territories;
(4) various industry/consumer ADR schemes;
(5) Government Ombudsmen of the Commonwealth

and various states and territories;
(6) health care complaints schemes of various states

and territories;
(7) Commonwealth-funded family mediation services;
(8) community mediation services provided in various

states and territories;
(9) legal aid commissions in two states (NSW and WA);

and
(10) services provided by the NSW Australian

Commercial Disputes Centre.
In August 2004, NADRAC published: ‘Who can refer to,
or conduct, mediation? A compendium of Australian

GLOBAL ROUND-UP

AUSTRALIA

Mediation in Australia
Robert Hunt

Mediation Committee National Representative, Australia
robhunt@bigpond.net.au
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legislative provisions, covering referral to mediation
and accreditation of mediators.’4 This report was also
comprehensive, and included details of all of the
legislative provisions of the Commonwealth and the
various states and territories dealing with referral to
mediation and accreditation of mediators. As at August
2004, mediation was provided for in 160 different pieces
of legislation in Australia, in Acts and Regulations of
the Commonwealth (13), NSW (32), Victoria (12),
Queensland (34), SA (15), Tasmania (11), WA (18),
ACT (9) and NT (16).

The major mediation institutions in Australia are the
Institute of Arbitrators and Mediators Australia (IAMA)
and LEADR.5

IAMA

IAMA is the oldest and largest commercial dispute
resolution organisation in Australia. It was founded
in 1975, as the Institute of Arbitrators Australia. Its
objectives are to serve the community by promoting
and facilitating the use of arbitration and ADR. IAMA
is a not-for-profit organisation, with more than 1,400
members, in all states and territories and overseas,
who practise in a wide variety of professions.

IAMA is committed to integrity, innovation and
standards of excellence in the provision of expeditious
and cost-effective dispute resolution services. That
commitment is reflected in:
• IAMA’s Rules for the Conduct of Commercial Arbitra-

tions (incorporating the Expedited Commercial
Arbitration Rules) 1999, Expert Determination Rules
2001, Mediation & Conciliation Rules 2001, and
Industry/Consumer Dispute Resolution Scheme
Rules, which are available on its website6 ;

• provision of a high quality arbitrator training course
(the Professional Certificate in Arbitration), in
conjunction with the University of Adelaide, which is
presented at various locations across Australia and
online;

• provision of a high quality intensive ADR training
programme (including the Practitioners’ Certificate
in Mediation and Conciliation), which is presente
 at various locations across Australia;

• a mandatory CPD requirement of 25 hours’ eligible
training to be completed each year by its Graded
Arbitrators and Accredited Mediators and applicants
for regrading or transfer;

• an extensive CPD programme of educational forums,
workshops and other training, which is presented at
various locations across Australia;

• provision of dispute resolution training courses for
various government and commercial organisations;

• maintenance of a website which includes information
and educational material on the various dispute
resolution processes, and dispute resolution
practitioners available.

IAMA currently has more than 300 graded arbitrators
and more than 250 accredited mediators who practise in
a wide variety of fields. They include many of Australia’s

most eminent lawyers and professional consultants who
have many years of experience in the resolution of
domestic and international disputes by arbitration,
conciliation, mediation, adjudication, and other forms
of ADR. It maintains various specialist panels of
accredited dispute resolvers. Those panels include
mediators registered under ACT legislation;
construction industry adjudicators appointed under
security of payment legislation in NSW, Queensland,
Victoria, and WA; accredited resolvers for domain name
disputes for auDA (the organisation which administers
the ‘au’ domain name system); and assessors appointed
under the Tax Laws Amendment (Long-term Non-
reviewable Contracts) Act 2005 (C’th).

IAMA’s contact details are as follows:
Head Office Address: Level 1, 190 Queen Street,
Melbourne, Victoria, 3000 Australia
Postal: PO Box 13064, Law Courts Victoria 8010
Phone: 61 (0)3 9607 6908. Fax: 61 (0)3 9602 2833
E-mail: national@iama.org.au
Website: www.iama.org.au

LEADR

LEADR is an Australasian not-for-profit membership
organisation, formed in 1989 to serve the community by
promoting and facilitating the use of consensual dispute
resolution processes broadly known as alternative
dispute resolution or ADR.

LEADR has members in all states and territories of
Australia, as well as outside Australia. It provides training
at all skill levels, from the basic course through to
advanced workshops and continuing professional
development, and accredits and nominates mediators
for the business, legal, and broad community sectors.

LEADR’s contact details are as follows:
Level 9, 15 - 17 Young Street,
Sydney, NSW, 2000 Australia
Phone: 61 (0)2 9251 3366. Fax: 61 (02) 9251 3733
E-mail: leadr@leadr.com.au
Website: www.leadr.com.au

Notes
1 NADRAC, established in 1995 is a non-statutory body appointed by the

Commonwealth Attorney-General. Its charter includes the provision of
advice to the Attorney-General on the quality, effectiveness and
accountability of Commonwealth ADR programmes, and the desirability
and implications of the use of ADR processes to manage case flows
within courts and tribunals. A detailed list of the various publications
and reports of NADRAC can be found at its website www.nadrac.gov.au/
agd/WWW/disputeresolutionhome.nsf/Page/Publications.

2 A copy of the report can be viewed at www.nadrac.gov.au/adr/HTML/
development.html.

3 A copy of the report can be viewed at www.nadrac.gov.au/adr/HTML/
development.html.

4 A copy of the report can be viewed at www.nadrac.gov.au/adr/HTML/
development.html.

5 The Australian Commercial Dispute Centre (ACDC) also provides
mediation training and accreditation etc. It is a body which was
established by the NSW Government in 1986 to advance the practice
and quality of alternative dispute resolution services in Australia, such as
mediation, conciliation and arbitration. Its website is www.acdcltd.com.au.

6 IAMA’s website is www.iama.org.au.

GLOBAL ROUND-UP
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CANADA

Med-Arb in family law –
then, now and . . . ?

Paul Jacobs QC
Macdonald Sager Manis LLP, Toronto

pjacobsqc@msmlaw.ca

GLOBAL ROUND-UP

In 1999 I was retained as counsel by the solicitor for the
wife in a family law matter. The husband and wife had

opted to move out of the court system and put their
various corollary relief issues in the hands of a non-
lawyer professional in family matters who was mediating
and arbitrating.  They signed an agreement and
embarked on a process which turned out to be fraught
with problems. At a point where the wife felt she was
being treated unfairly following a number of
developments, her counsel tried to have her withdraw
from the process, but the mediator/arbitrator would not
allow that. Presumably, his view was that one might be
able to withdraw from a mediation, but not from an
arbitration, and he considered them to be in an
arbitration at that point. What is clear in hindsight is that
this particular mediator/arbitrator blurred the lines
between the processes. While that type of approach is
sometimes used in labour matters where all the parties
are familiar with that process, in this family law matter it
led to great difficulties.

I brought an application in court to set aside two
arbitral awards and for an order removing the arbitrator
from the arbitration itself.

This case (Hercus v Hercus [2001] OJ No 534) was
argued over the course of a few days and the decision was
reserved and delivered on 30 January 2001. The original
judgment ran to 31 pages, but the following is a case
summary originally published in the Law Times in
Ontario on 9 April 2001. This summary details many of
the problems in the handling of the process and points
out how the court viewed these in reference to the
Ontario Arbitration Act 1991.

Facts

An application was made by the wife to set aside two
arbitration awards made by M, and for an order
removing the arbitration firm and the arbitrator M
personally. The impugned arbitration awards dealt with
the payment of arbitration fees adversely to the wife, and
the second award was entitled ‘Arbitral Decision
Regarding the Parenting Plan Review’. The parties had
signed a consent to resolve issues of custody, access and
child support by way of mediation/arbitration, that it
would be carried out under the Arbitration Act SO 1991
c17, and that the parties would be equally responsible

for the costs of the mediation/arbitration. They then
signed a mediation/arbitration agreement which was
embodied in a court order and constituted a domestic
contract. It provided that custody, access, child support
and costs issues including the quantum, timing and
method of payment, that the issues were submitted for
interim relief and final determination, that subsequent
issues including variation were subject to the terms of
this agreement and that the parties were jointly and
severally responsible for the arbitrator’s costs.

After completing an arbitral decision concerning
summer holiday access, in September of 1998, M
released a parenting plan. The plan gave custody to the
wife and extended access to the husband. In April 1999,
after receiving comments from both parents that they
were unhappy with the plan, M indicated that a review of
the plan was in order. The wife responded that she was
not in funds and was unable to participate further such
that she was forced into accepting the recommendations
in the plan. Subsequently, Minutes of Settlement and
Separation Agreement were signed by both parties
incorporating the mediation/arbitration agreement
which confirmed the parties’ intention to follow through
with the parenting recommendations. A consent
judgment was entered into incorporating the foregoing.

After that time, the husband contacted M in respect of
the issue of attending parent-teacher interviews for the
children which plan conflicted with those of the wife and
children. M decided to determine the issue by way of
arbitration, and essentially required the meeting to
proceed unless the school would cooperate in changing
the dates. The letter was not received by the wife until
after the date set for the interviews. Until then she had
no idea that the husband had contacted M.

The husband next raised the issue of the one child’s
desire to reside with him and consulted with M in that
respect. He was told that the issue would be considered
in the context of an overall review of the parenting plan.
The husband requested that the wife not be advised of
the reason for the requested meeting given his concerns
about his wife’s reaction to the possible change in the
child’s residence. From that point in February 2000
onwards, the wife was not advised of this particular
reason for the parenting plan review. M advised her that
he was undertaking an overall review, and that he had
concerns that her portion of his account was overdue.
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The wife resisted participating as she believed that the
plan as crafted by M was final and she did not have the
financial resources to continue the process. She also
indicated that she was opposed to the manner in which
the issues were handled. The husband then paid the
wife’s portion of the overdue account and requested that
M arbitrate the issue of that payment. M issued the first
arbitral decision requiring the wife to pay the amounts
already paid by the husband, interest and all costs
incurred by the husband in recovering the retainers paid
on the wife’s behalf, and an additional unexplained
Can$600. M then produced an arbitral directive that the
wife prepare a submission on the parenting plan, and
furthermore set appointments for the children’s
interviews. In September 2000, the wife was alerted for
the first time to the husband’s concerns that one child
wished to reside with him. By then, the wife had
withdrawn her consent to M and his firm acting as
mediator and arbitrator. M issued his arbitration
decision regardless with commentary on the
impediments placed upon the process by the wife’s
actions. He made an arbitral award of joint custody, with
the children having their primary residence with the
father and access to the mother. The basis for the award
was instances of physical abuse alleged to have been
reported by the boys at the hands of the wife’s new
husband and her alienation of the children from him.

The alleged physical abuse was reported to the
Children’s Aid Society although the award was issued
prior to its report which concluded that no child abuse
could be verified. The wife opposed the arbitral awards
and the appointment of M and his firm on the grounds
of his unfairness to her in the mediation/arbitration
process.

Decision

Applications were granted. A preliminary difficulty arose
in that the agreement was a hybrid mediation and
arbitration agreement. It was clear that the parties
expected that both procedures would be used and it was
reasonable to infer that they expected that mediation
would be entered into first, failing which they would
engage in arbitration. M attempted to mediate some
issues but not others. He moved quickly to arbitration on
the issue of parent-teacher interviews without exploring
mediation. It was completely by-passed when he
endeavoured to set up the review process.

At that time, in addition, the wife was not advised of
one of the main issues to be dealt with at the review, ie
the husband’s wish to have the child reside with him.
The manner of scheduling the parties’ appointments
was contrary to the agreement which provided that they
were to be based on the parties’ schedules. However, the
wife’s schedule was rarely taken into consideration.
Furthermore, it was clear that the parties expected that
the issues be resolved finally subject to variation as
provided for in the applicable legislation. The parenting

plan was final on its face. The plan was incorporated into
a court judgment. However M, on his own initiative,
proposed a review of the plan for which there was no
framework in the parties’ agreement. M had no
jurisdiction to reconsider the issue of custody.

In addition, the lack of timely disclosure to the wife of
the husband’s concerns impaired the integrity of the
process and resulted in the wife’s not being treated fairly
and equally as mandated under the Act. M repeatedly
asked the wife for her input into the review, without
disclosing the husband’s proposed claim. The wife was
also not treated fairly in the context of the allegations of
child abuse. M relied on the allegations in making his
decision while the investigation was under way and
before any conclusion was reached. Given the timing of
his decision, it was clearly not done as a matter of
urgency. The wife’s refusal to participate in the process
did not obviate her right to be treated fairly and equally.

Furthermore, M considered the wife’s failure to
participate as a factor adverse to her. She in fact had the
right to withdraw to the extent that the process was
mediation and not arbitration, a distinction not clearly
drawn by M. Finally, there was no basis in the agreement
for the award of Can$600 in costs against the wife which
was imposed over and above any retainer payment or
interest. The issue of quantum of the arbitration costs
was not subject to mediation or arbitration under the
agreement and M exceeded his jurisdiction in making
the order. The arbitral decisions were set aside and a trial
of the issues of custody and access was ordered.

In the year 2000 when the matters involved in this case
occurred, med-arb was not a heavily used process in
litigation proceedings generally. It was used in some
measure in family law issues, and certainly was used
in labour matters but had not yet found its way into
other areas.

It becomes apparent from a review of the case
summary that the court felt that the manner in which
this matter moved between mediation and arbitration
was not appropriate and led to significant unfairness in
the results in the hands of the particular mediator/
arbitrator in question.

Much has changed in the last five years. Lawyers have
stepped firmly into the role of mediator/arbitrator.
Many of those are family law lawyers who were already
mediating but were not previously arbitrating. By their
training and experience, they have taken a different
approach and have clearly drawn the lines between the
two processes. It is probably not surprising that as a result
of more structure being developed, mediation/arbitration
has begun to flow over into other areas of litigation.

What are the changes which have occurred that are
beginning to make med-arb a more acceptable form of
dispute resolution?
(1) The process has become a two-step format; the

mediation is conducted and, if successful, ends the
process. If unsuccessful, a separate arrangement is
made for the arbitration.
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(2) There are two separate agreements; one for the
mediation and, if necessary, another for the
arbitration.

(3) The mediation and the arbitration are conducted
separately at different times.

(4) If the matter proceeds into arbitration, the
traditional considerations respecting arbitration
apply including pre-arbitration hearing or
procedural agreement.

(5) In seeking finality, the parties know that if the
mediation fails, they can move without too much
repeat or time loss into an arbitration with a person
who is already informed.

(6) There is cost efficiency in that the issues have
already been dealt with by the mediator and are
known upon moving into the arbitration process.

There are, of course, some risks in the med-arb
approach. The neutral professional must be trained and
experienced in both processes in order to bring fairness
to the parties involved. The parties may sometimes be

concerned with an arbitrator having been the mediator
to whom secrets were imparted in a mediation caucus.

The parties have to trust the neutrality of the
professional to fulfil not only the functions of a
mediator, but if those fail to yield a settlement, then they
must have equal trust in the competence and fairness of
the professional as an arbitrator who is to make a final
decision respecting their matters. Moreover, there is the
risk that a slightly unsure party may not be prepared to
disclose important matters during a mediation for fear
that it might somehow taint or prejudice a subsequent
arbitration.

In international matters arbitration, particularly
commercial arbitration, has been a well-known and long-
accepted process. Mediation is the new kid on the block,
slowly gaining popularity. It will be interesting to
monitor the experience over the next five years or so to
see whether med-arb finds its way into commercial
litigation and, more particularly, into international
commercial litigation.

FRANCE

French pledge for commercial mediation
Thierry Garby

Garby Vialars Dupas, Paris; Vice-Chair, Mediation Committee
t.garby@garby.com

Mediation is a wonderful and powerful instrument
to prevent the termination of commercial

relationships, to prevent and resolve commercial
disputes, and possibly resume the relationship. It saves
so much time and money that one would imagine that
any dispute would go through mediation before going to
court, and that any business manager would consider it
as necessary. This is obviously not the case. In most
countries including France, only a small proportion of
commercial disputes go through mediation before going
to court and the suggestion of mediation by the judge is
not always accepted.

In order to better understand this phenomenon and
to try to find efficient ways to promote mediation in the
French business community, I created a working group
at the beginning of 2004. The group comprises in-house
counsels, lawyers, judges at all levels, business people,
and mediation centres. It called itself, with humour, the
Academy of Mediation (‘the Academy’).

One of the ideas suggested to promote commercial
mediation was to have a number of large and well-known
companies sign a pledge by which they would announce
their intention to use mediation as often as possible. The
idea was not new. The International Institute for

Conflict Resolution and Prevention (CPR) pledge has
been showing the way for many years. It had been signed
by large groups of multinational companies in various
fields of business.

The Academy thought that, in our context, it would be
appropriate to have a text which describes in more detail
what such policy would imply. That is why we drafted the
following pledge. The companies and entities signing
this Charter acknowledge that: (1) it is in the interest of
all businesses to prevent disputes and resolve their
conflicts amicably rather than through litigation; and
(2) there are methods of finding amicable solutions,
even after a negotiation has failed and litigation
procedures have been started. Therefore, they declare
their intent:
• To examine whether it is possible and desirable to have

recourse to amicable dispute resolution procedures
when they find themselves in a situation that could
lead to litigation or when they are drawn into a process
of litigation.

• When the outcome of such examination is affirmative,
to suggest an amicable approach to the other parties
giving them, where necessary, all information that may
be of use to this end.

GLOBAL ROUND-UP
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• To renew this examination, as appropriate, during the
course of the litigation procedures in such cases where
it has not been possible to prevent the start of
litigation.

• Whenever it is possible and desirable to do so, to
introduce clauses for amicable dispute settlement in
their contracts.

• To implement in-house training so that amicable
dispute settlement methods are known and
understood by all persons liable to come across
situations of conflict.

• to publicise the fact that they are signatories to this
Charter.

• To bring this Charter to the attention of the lawyers
who usually assist and counsel them.

• To participate in meetings with other signatories of this
Charter to share their experience and to improve their
practice of amicable dispute settlement.

We also thought that this pledge would be influential if it
was to be first signed by major companies with well-
known names in order for them to attract smaller
companies which would be happy to follow the lead of
their major peers.

Also, as big companies have the greatest number of
disputes, it was thought that they would be best able to
make mediation become a day-to-day reality.

The Academy was helped by the Paris Chamber of
Commerce in getting those companies to sign the pledge.
Not only were the companies interested, but also the
Government and the Minister of Finance, Mr Thierry
Breton, personally attended the ceremony of signature
of the pledge. In a 30-minute speech, Mr Breton who
had previously been CEO of large companies such as
Thomson and France Telecom, advocated mediation as
not only a way to handle disputes but as a management
tool. The pledge was signed on 22 November 2005 by
50 companies such as, for instance: Accor; Alcatel;
Carrefour; Club Méditerranée; Danone; Dassault
Systèmes; EDF; Eurodisney; France Telecom; L’Oréal;

Publicis; Renault; Saint Gobain; Shell; Thalès; Thomson;
Total; Véolia.

Signing the pledge is certainly not the end of the
story. There is still a large amount of work to be done to
inform and train the managers of the companies as to
what mediation really is and how it can help them. There
is also a lot of lobbying to be done to obtain signatures.
Nevertheless, the existence of this pledge is a strong
argument to convince parties to use mediation in their
disputes, by showing them that the main companies in
the country with multinational activities have proudly
announced it as their default tool to resolve disputes.

The Academy also intends to have a pledge signed by
the major law firms in this jurisdiction. The Academy
would be happy to offer its support to any similar
initiative in other jurisdictions.

GLOBAL ROUND-UP

The signature of the French pledge for commercial mediation.
From left to right: Thierry Garby, President of the Academy of
Mediation; Thierry Breton, Minister of Finance; and Pierre Simon,
President of the Paris Chamber of Commerce.



11IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER April 2006

Mediation has come relatively late to Jersey.
Developments across the Channel in England

and Wales as a result of the Woolf reforms were watched
carefully before the authorities decided to take matters
forward.

A pilot project for mediation was introduced in
Jersey’s equivalent of the county court, the Petty Debts
Court in March 2002, and 45-minute slots were allocated
for mediations one morning a week. No cost was
involved as the mediator was provided by the court. This
seemed an ideal way of dealing with the lower-value
claims (under £10,000) many of which were simple debt
claims.

Jersey’s Legal Information Board (JLIB), set up in
August 1998, whose numbers include the bailiff, the
Island’s chief judge, as well as the attorney general, the
Economic Development Minister and others has as its
vision: ‘to see Jersey’s legal system recognised as the
global best for a small jurisdiction’. JLIB commissioned
the Centre for Effective Dispute Resolution (CEDR) to
produce a report on the mediation options available for
Jersey. In September 2002, it produced a report entitled
‘The Development of Alternative Dispute Resolution in
Jersey’. Having reviewed the various options available,
it concluded that Jersey should incorporate mediation
into its legal system. Although Jersey has its own Royal
Court Rules setting out matters of procedure, they are
to a large extent based on the 1999 Rules of the
Supreme Court.

Mediation was introduced formally into the system in
May 2004 when the Royal Court Rules were amended.
The Royal Court was given the power at any stage in the
proceedings either on its own motion or on the
application of any party, to stay the proceedings for the
purpose of alternative dispute resolution. This phrase is
defined as ‘any method of resolving disputes other than
through the normal trial process’. In practice, that
means mediation.

Prior to that amendment, a number of Jersey
practitioners became accredited mediators and the
Jersey Accredited Mediators Association was established.
Despite the existence of some locally-qualified
mediators, most Jersey mediations have English
mediators, such as those recommended by CEDR.
Mediation takes place in Jersey or in England.

The number of mediations is increasing and with it a
body of case law is slowly developing. In K H D Humbodt
Wedag AG Koln & Others v La Generale des Carrieres et des

Mines [2005] JRC 049, the court had to consider whether
it was appropriate to exercise its power to stay
proceedings pending the alternative resolution of a
dispute. This was an action by the plaintiff on the back of
judgments it had obtained in Brussels against the
defendant (there being no reciprocity those
proceedings had to be commenced in order to enforce
against Jersey assets). The defendant (an entity owned
by the Democratic Republic of the Congo) sought to stay
the proceedings by reference to the debt-restructuring
negotiations which were ongoing with the Congo. The
court refused to grant the stay and said that
restructuring an undisputed debt was not the same as
resolving a dispute by alternative means.

The question of costs is always at the forefront of the
parties’ minds, and this has also recently been judicially
considered in the mediation context. In Bespoke
Investment Limited v Lincoln Nominees Limited & Others
[2005] JRC 098, the plaintiff had succeeded at trial and
sought its costs. The defendant contested this on the
basis of the plaintiff’s refusal to mediate. The bailiff
concluded that the guiding principle in those
circumstances was whether the refusal was
unreasonable. Factors in deciding that included whether
any mediation would have had a realistic prospect of
success, the character of the litigants, the timing of the
offer, and the costs of preparing for mediation as
opposed to trial. In this particular case, mediation was
only offered two weeks before trial, at a time when most
of the preparation had been undertaken. Thus, in the
circumstances, he did not consider it unreasonable for
the plaintiff to refuse the defendant’s offer to mediate.

Mediation is developing in Jersey and this alternative
means of dispute resolution can only serve to increase
the chances of JLIB’s vision of Jersey’s legal system as a
‘global best for a small jurisdiction’ being realised.

JERSEY

Mediation in Jersey
Gillian Robinson

Bailhache Labesse, St Helier, Jersey
gillian.robinson@bailhache.com
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SINGAPORE

Non-court annexed mediation
Paper for the International Bar Association Mediation Committee Breakfast Meeting

17 February 2006, Singapore

Loong Seng Onn*
Singapore Mediation Centre

loong_seng_onn@sal.org.sg

This paper traces the development of non-court
annexed mediation in Singapore. The focus is on

the setting up of Singapore’s flagship private mediation
centre, the Singapore Mediation Centre (SMC), the
types of cases for mediation, and its mediation process.
This paper will also examine some of the factors
affecting the mediation process in a survey of disputants
and lawyers who have used the SMC. In conclusion, the
paper will examine the future of non-court annexed
mediation in Singapore.

Mediation in Singapore

The mediation movement in Singapore began in the
mid 1990s and is enjoying growing popularity. Today’s
mediation movement can be divided into three broad
categories:
• court-connected mediation,
• mediation in tribunals, government departments and

agencies, and
• private mediation.

Court-connected mediation

In Singapore the majority of court-connected
mediations are court-based, in that they take place in the
subordinate courts and are part of the Primary Dispute
Resolution Centre. However, the courts may refer cases
to external mediation centres like SMC and the
Community Mediation Centres (CMC), in appropriate
cases. In such a situation the court, on its own initiative,
suggests or recommends that the parties proceed to
mediation or encourages the parties to consider
mediation.1

The court may also refer cases to mediation with the
consent of parties. In Singapore, the mediations
conducted in the Family Court are examples of this
category of court-connected mediation. The Women’s
Charter (Cap 353) imposes a duty to consider the
possibility of reconciliation for parties to divorce or
judicial separation proceedings. Under the Community
Mediation Centres Act (Cap 49A) a magistrate, upon
receiving a complaint, may refer the complaint to a CMC
if he is of the opinion that the matter may be more

appropriately resolved by mediation whether or not the
parties are agreeable to such a referral.2

Court-based mediation is practised in the subordinate
courts in Singapore. In fact, a Singapore Courts
Mediation Model has been developed. The model was
created with the diverse ethnic and cultural
backgrounds of Singaporeans, and present-day social
conditions, in mind. The model involves a settlement
conference presided over by a settlement judge. The
settlement judge plays a proactive role in guiding the
parties and offering advice and suggestions on possible
solutions. The directive and evaluative approach was
adopted as it is believed that Singaporeans are less vocal
in a formal setting. Given the foregoing, a greater
degree of intervention is required in order to facilitate
negotiations.3

Mediation in tribunals, government departments and
agencies, and other professional and trade bodies

The Insolvency and Public Trustee’s Office maintains a
Bankruptcy Mediation Unit where post-bankruptcy
mediation is provided to resolve differences concerning
the nature and quantum of debt between bankrupts and
their creditors. The CMCs assist in the resolution of
neighbour and community disputes. The Ministry of
Manpower provides conciliation services to employer-
employee disputes. Mediation is also an integral part
of the process at the Tribunal for Maintenance of
Parents.

Several professional associations and trade and
industry bodies have set up their own mediation
services. For instance, the financial industry has its
Financial Industry Disputes Resolution Centre Ltd
(FIDReC). Other industries that provide mediation
services include the Singapore Institute of Surveyors and
Valuers, the Singapore Institute of Architects, the
Consumers’ Association of Singapore, the Institute of
Estate Agents, the National Association of Travel Agents
Singapore, the Renovation and Decoration Advisory
Committee, and the Real Estate Developers’ Association
of Singapore. These organisations usually maintain their
own panel of mediators and some institutional ties with
the SMC for the promotion of the use of mediation.

GLOBAL ROUND-UP
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Background of the SMC

SMC is the flagship mediation centre of Singapore. It
was incorporated on 8 August 1997, and officially
launched by the Honourable Chief Justice Yong Pung
How on 16 August 1997. The SMC is a non-profit
organisation guaranteed by the Singapore Academy of
Law (a body created by statute). It is linked
institutionally with many professional and trade
associations and receives the support of the Supreme
Court of Singapore, the Subordinate Courts of
Singapore, and the Singapore Academy of Law. The
SMC has successfully spearheaded the mediation
movement in Singapore and is dedicated to the
promotion of amicable and efficient settlement of
disputes. It aims to create an environment in which
people can work together to find enduring solutions to
conflicts and tensions created by human interactions. It
contributes to the building of a harmonious society, and
a thriving business community, by broadening awareness
of, and providing access to constructive means of dispute
resolution and conflict management.

Cases for mediation

The types of cases mediated at SMC include (but are not
limited to) banking disputes, construction disputes,
contractual disputes, corporate disputes, contested
divorces and divorce ancillary matters, employment
disputes, family disputes, information technology
disputes, intellectual property disputes, insurance
disputes, negligence claims, partnership disputes,
personal injury claims, shipping disputes, and tenancy
disputes. SMC has handled cases where the quantum of
dispute exceeds S$90 million. As at 31 July 2005, 1,290
matters were referred to SMC. About 75 per cent of the
cases that are mediated at the SMC are successfully
settled. Of those successfully resolved, more than 90 per
cent were settled within one working day. To date, the
total quantum of disputes handled by SMC is in excess
of S$1.19 billion.

As of 31 August 2004, of the disputants who
participated in the mediations and provided feedback,
83 per cent reported cost savings, 87 per cent reported
time savings, and 94 per cent would recommend the
process to other persons in the same situation. Also the
SMC’s institutional partners and supporters report
significant cost savings. It is estimated that as at 31 July
2005, the Supreme Court alone recorded savings of
about S$18 million, and 2,764 court days.

Panel of principal mediators

SMC maintains its own panel of trained and experienced
mediators and neutrals comprising the most
distinguished members of different professions and
fields. They include Members of Parliament, former
High Court judges, senior counsel, architects, doctors,
engineers, IT specialists, project managers,

psychologists, and university professors. All SMC
principal mediators have undergone formal mediation
and conflict management training and a strict
evaluation before being appointed to the panel. For
international clients, there is also an international panel
of internationally-renowned neutrals. If disputes require
technical expert knowledge, the SMC usually appoints
two mediators to the case to co-mediate the dispute. One
of these mediators will be a professional of the industry
concerned who is familiar with the subject matter to
which the dispute relates. The other mediator is
generally a lawyer familiar with the legal issues.

The SMC will match the language abilities of the
mediators to the disputants to facilitate the free flow of
conversation between the parties and to avoid the
mediation of cases through translators who may hinder
rapport-building. So far, besides the English language,
cases have been successfully mediated in Mandarin and
other Chinese dialects, in Tamil, and Malay.

There is no national system or law to regulate the
accreditation, quality, or standards of mediators, nor is
there a law regulating the practice of mediation as such
in Singapore. Therefore, the SMC has developed its own
system of mediator training and accreditation. The
number of principal mediators accredited by the SMC is
limited by the demand for mediation services in order
to ensure that all mediators on the panel of principal
mediators (currently 106) are regularly mediating.

Most mediators on the SMC Panel are nominated by
their peers in their professional or trade organisations.
These nominees attend a mediation workshop at the
SMC and are assessed at the end of the workshop.
Those deemed suitable for mediation and who possess
the right temperament are accredited and appointed to
the Panel. The SMC accreditation is for a period of one
year and is subject to renewal. Re-accreditation will be
granted if the mediator engages in at least four hours
of annual continuing education in mediation, and is
available to conduct at least five mediations per year if
requested to do so in order to ensure the maintenance
of his skills.

Mediations under the SMC’s auspices are governed by
the provisions in the SMC mediation procedure. Clause
4 of this procedure provides that a mediator has to
subscribe to the SMC code of conduct. These provisions
are binding on all mediators appointed by the SMC to
mediate. They direct and guide the mediator through
the mediation process with regard to issues such as
confidentiality, neutrality, and impartiality.

Mediation process

The SMC mediation process is set out in the Agreement
to Mediate. The Agreement to Mediate requires the
parties to abide by the SMC mediation procedure and
to give effect to the terms of any settlement reached.

The parties contact the SMC with a request for
mediation. Where only one of the parties makes the
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initial request, the SMC will contact all the other parties
to persuade them to attempt mediation. When all the
parties agree to mediate their dispute, the SMC arranges
for the mediation agreement to be signed, designates a
date, time and place for mediation, appoints a mediator,
and attends to all other administrative details.

On the day of the mediation, the mediator will lead
and guide the parties through a problem-solving
process. The lawyers of the parties will attend to play the
important role of assisting the mediator and advising the
parties throughout the settlement process. When a
settlement is reached, the terms or main points of the
settlement will be reduced to writing and signed by or on
behalf of the parties.

Parties requesting mediation at the SMC are required
to pay for the services rendered. An administrative fee of
S$250 per party is charged. Parties are also charged
mediation fees starting from S$900 per party per day.
Mediation fees are charged on a sliding scale depending
on the quantum of claim submitted for mediation. SMC
includes in its services administrative and secretarial
support, setting up of and arranging for the mediation
session, pre-mediation conferencing (where necessary)
and meals and refreshments.

Factors affecting the mediation process: a survey of
disputants and lawyers

All preparations in advance aside, the final outcome of
the mediation process is determined by the disputants’
and their lawyers’ behaviour. They ultimately determine
whether a mediation process is perceived as efficient and
successful or inefficient and unsuccessful. Their
behaviour is influenced by different factors such as their
surroundings and their perception of the mediator’s
neutrality.

This section will focus on the impact of mediation in
terms of end-user satisfaction and the effect of mediator
intervention in relation to substantive matters according
to surveys of the SMC.4  The SMC has been consolidating
feedback from the disputants and their lawyers by
requesting that they complete survey forms at the end of
each mediation process at the SMC regardless of the
outcome of the mediation. The object is to contribute to
the development of theoretical models based on
practice, and reflect the needs of modern Singaporeans.

There are different survey forms for lawyers and
parties. The study is based on 1,177 forms completed by
lawyers and 1,343 forms completed by parties from
January 1998 to August 2004. Unless otherwise stated, all
figures are rounded to the nearest whole number. The
respondents were asked to rate their answers on a scale
of one to five; one and two meaning ‘not at all’, three
‘somewhat’, and four and five ‘a great deal’.

Efficiency in mediation was measured in terms of
savings in time as well as tangible and intangible costs.
The survey showed that overall (parties who settled and
parties who did not settle) 83 per cent reported cost

savings and 87 per cent reported time savings. Of the
lawyers, 82 per cent reported cost savings and 81 per
cent reported time savings. The number of parties who
believed that they saved time is greater than the number
of parties who thought that they saved costs. The
converse is true for lawyers. It is to be noted that even
parties and lawyers who did not reach a settlement
reported time and cost savings.

Effectiveness of the mediation process was measured
with reference to the nature of the outcome in terms of
the impact on relationship: 71 per cent of all parties
reported improvements in party relationships, whereas
81 per cent of all lawyers perceived that the relationships
improved through the mediation; 87 per cent of all
lawyers found that their own relationship with the
opposing counsel improved. This proves that mediation
is an effective tool to improve party and counsel
relationships.

Effectiveness was also measured through other factors
including fairness, opportunity for meaningful
participation, and control over the outcome. The
findings show that the mediation process provided the
parties with meaningful participation and control over
the outcome of their disputes: 97 per cent of the parties
indicated they had a chance to communicate their
views about the disputes; 91 per cent said they had an
opportunity to speak; 90 per cent felt they had a better
understanding of the strengths and weaknesses of their
own case as a result of mediation; 98 per cent felt that
they had their views understood by the mediators; and
92 per cent believed that their inputs had determined
the mediated outcome.5  It is further noteworthy that for
cases which did not reach settlement, 84 per cent of
parties and 95 per cent of lawyers would be willing to
recommend mediation to others. It would thus appear
that mediation was still considered effective even if the
case was not settled.

In this section, the factors contributing to satisfaction
with the mediated outcome are explored.  The overall
satisfaction of the final outcome of the mediation was
rated by 87 per cent of parties as ‘a great deal’. It is
further noted that they also rated the following features
of mediation as ‘a great deal’ or when asked ‘yes’ or ‘no’
gave their answer in the affirmative.

Common features associated with parties’ satisfaction
in relation to the outcome of mediation

Feature Percentage

Conducive environment 98

Impartiality of mediators 91

Chance to tell their views 85

Fairness of process 90

Mediators who understood their views 90
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Eighty-seven per cent of lawyers rated overall satisfaction
as ‘a great deal’. Of these, the following features, inter
alia, were rated ‘a great deal’.

Common features associated with lawyers’ satisfaction
in relation to the outcome of mediation

Feature Percentage

Effectiveness of mediator 96

Impartiality of mediator 95

Productivity of process 91

Fairness of process 89

Conducive environment 87

From the above results, it would seem that the most
important factors, common to both parties and lawyers,
influencing satisfaction of the overall outcome would be
a conducive environment, mediator impartiality, and
fairness in the process. The results are in tandem with
the interest-based approach to mediation taken by SMC
mediators, where the emphasis is on party control over
the process, where parties and lawyers are given the
opportunity to express their views. In the same vein,
mediators are required to be impartial and fair, ensuring
that they do not favour one party over the other during
the process. Further, SMC services include
administrative support, specially-customised mediation
chambers, and refreshments which contribute to the
conduciveness of the mediation environment.

Finally, satisfaction of parties and lawyers was closely
related to the actions and abilities of the mediator.
As such, the impact of different degrees of mediator
intervention in the substantive outcome of the case was
measured. The following table shows the percentage of
parties and lawyers who rated satisfaction highly,6  and
who also rated the following features of mediator
intervention ‘a great deal’.

Common features associated with mediator intervention
in relation to satisfaction

Percentage
Feature Parties Lawyers

Evaluated merits of the case 83 55

Assisted in evaluation of case 89 77

Recommended particular
settlement 68 57

Suggested possible options for
settlement 85 86

Kept silent about their views 35 46

The same set of features of mediator intervention was
measured against two of the factors which parties and
lawyers regarded as important in contributing to overall
satisfaction of the mediation:
• fairness, and
• mediator impartiality.
The following table sets out the comparison of mediator
intervention against parties and lawyers who rated
fairness of process ‘a great deal’.7

Common features associated with mediator intervention
in relation to fairness of process

Percentage
Feature Parties Lawyers

Evaluated merits of the case 81 57

Assisted in evaluation of case 87 78

Recommended particular
settlement 67 58

Suggested possible options for
settlement 85 88

Kept silent about their views 34 45

Similar results were obtained when the same set of
factors was measured against parties and lawyers who
rated mediator impartiality ‘a great deal’.8

Common features associated with mediator intervention
in relation to mediator impartiality

Percentage
Feature Parties Lawyers

Evaluated merits of the case 80 56

Assisted in evaluation of case 86 78

Recommended particular
settlement 66 57

Suggested possible options for
settlement 84 87

Kept silent about their views 35 44

The above results revealing that of the parties and
lawyers who found mediation to be overall satisfactory,
the process to be fair, and the mediator impartial, a high
percentage also rated mediator intervention favourably.
This can be seen from the number who rate evaluation
of a case,9  assistance in evaluation of the merits of the
case, and suggestions for possible options of settlement,
highly. Conversely the same conclusion can be reached
by the low percentage of those who found the process
satisfactory, fair, and the mediator impartial, and where
mediators kept silent about their views. It would seem
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that in the Singapore context, a higher degree of
mediator intervention is valued in order for parties to
find mediation to be satisfactory.

Future of commercial mediation in Singapore

Developing a culture-based model for Asia

Mediation as it is practised now in Singapore is mostly
institutionalised and influenced by alternative dispute
resolution (ADR) movements and practices from
countries like the United States, Canada and Australia.

This is because the mediation movement in Singapore
only started approximately ten years ago whereas the US
mediation movement, for instance, started in the 1970s.
One of the questions which this paper will address is
whether the influence of western practices on today’s
mediation movement is desirable.

Singapore has been, and is still, looking to these
countries for ideas and to learn from their experience.
In particular ADR training was often conducted in
association with foreign ADR organisations in order to
expose Singapore ADR practitioners to foreign ADR
ideologies and methodologies. However, the direct
application of these western-style mediation models,
especially the facilitative mediation model, poses certain
challenges in the Asian context. In a speech by the
Honourable Chief Justice of Singapore, Yong Pung
How,10  he pointed out the following of the ‘facilitative
model of mediation’:

‘there is much to commend in the facilitative model of
mediation . . . However, as a transplanted generic
model of mediation, its use in an Asian context may
benefit from an infusion of Asian perspectives.’

In identifying Asian traits, he highlighted the concept of
‘face’ in that in an Asian context, the fear of losing face
can be a major obstacle to the settlement of a dispute.
Another useful perspective is the high value that Asian
cultures place on the interests of the community.
Confucianism teaches that to be a good person, one has
to think of one’s country and community before oneself.

This cultural emphasis on achieving collective good
may be capitalised on in a mediation involving parties
who belong to a defined group (such as a family, an
association, or a community). The third perspective has
to do with intervention by the mediator in substantive
matters of a case. From SMC surveys, as highlighted
above, it would seem that parties were more satisfied
with the mediation process when there was a high
degree of mediator intervention.

The SMC is currently undertaking research in this
area in order to understand which, and how far these
cultural differences and Asian values affect the western
mediation model. This is done to develop a mediation
model that takes into account the current socio-
economic and culture of Singaporeans and other
Asians in the region. Such a model would assist
mediators in understanding and conducting effective
mediation in Asia.

Training and education

Apart from helping individuals and organisations resolve
disputes in an amicable manner, the SMC has also
established its training arm in the fields of negotiation,
mediation, and conflict management in Singapore and
the region. In initiating training and education, the
SMC aims to promote mediation and raise awareness
even before conflict arises. The other main challenge
awaiting the commercial mediation movement in
Singapore concerns the training and education of
mediators. Lacking a national system of mediator
training, regulation, or accreditation, the SMC has
established its own training and accreditation system
for mediators, negotiators, and conflict management.

Mediator training

As elaborated above, the SMC panel of principal
mediators are put through a rigorous mediation
workshop. The focus is on teaching participants the
process of mediation. The aim of the SMC mediation
workshop is to produce facilitative, interest-based
mediators. Those assessed to be suitable for mediation
and with the right temperament at the end of the
workshop are accredited and appointed to the panel.
SMC mediators are also offered opportunities to
improve their skills in mediation when advanced
courses are offered. Roundtable sessions are also held
to facilitate discussion between the mediators on
handling mediation cases.

Negotiation and conflict-resolution education

Apart from providing mediator training and education
for its own panel of principal mediators, the SMC also
trains other entities in negotiation and conflict
management skills. As part of its role in the promotion
and raising of awareness of ADR in Singapore, the SMC
offers courses in ADR. In particular, the SMC has been
engaged by the Singapore Management University and
the Nanyang Technological University MBA programme
to offer its training courses to students. It is believed that
through these courses students, who will graduate and
ultimately influence the commercial world, will be able
to advise and engage their businesses and corporate
entities in resolving conflicts by mediation. The SMC’s
other clients include Government Ministries and
Departments, tertiary education institutions,
professional and trade associations, and business
organisations. The SMC continues to identify and
target specific industry groups which have to deal with
disputes and/or claims regularly. These include
litigation lawyers, medical practitioners facing the
increasing pressure of medical negligence suits, the
construction industry, the insurance industry, and
various other service-related industries. The SMC
also continues to extend its training programmes in
Asia and around the world and has conducted training
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in Austria, Cambodia, Indonesia, Malaysia, Malta,
Mexico, Philippines, Thailand, and Vietnam.

Conclusion

In conclusion, non-court annexed mediation in
Singapore has been accepted as part of the dispute
resolution process. Much can be attributed to the role of
the Singapore judiciary and Government in promoting
the use of mediation in resolving disputes. The advances
observed at SMC show that institutional commercial
mediation has also come of age with the growing
awareness and favourable feedback received by users of
SMC services. With the development of its training and
education arm, SMC hopes to continue to raise the
standards of mediator skills and promote the use of and
participation in mediation in Singapore and elsewhere.

Notes
* Loong Seng Onn is the executive director of the Singapore Mediation

Centre and holds concurrent appointments as assistant director of the
Singapore Academy of Law.

1 L Boulle & H H Teh, Mediation: Principles Process Practice (Singapore
edition, 2000), p 216.

2 See section 15 of the Community Mediation Centres Act (Cap 49A).
3 See supra n 2 at 221.
4 All statistics are from SMC data collected from surveys of disputants

and lawyers from SMC cases, collated from January 1998 to August
2004.

5 Respondents with ratings of three and above were considered in this
part of the survey results.

6 See supra Table 1 for the number of respondents who rated overall
satisfaction as ‘a great deal’.

7 Ninety-seven per cent of parties and 99 per cent of lawyers rated
fairness of the process as ‘a great deal’.

8 Ninety-six per cent of parties and 98 per cent of lawyers rated mediator
impartiality as ‘a great deal’.

9 Parties and lawyers are divergent on this point as it would seem that a
lower percentage of lawyers prefer the mediator to evaluate a case as
compared to parties.

10 Speech given by the Honourable Chief Justice of Singapore, Yong Pung
How on 31 July 2002 at the Launch of www.disputemanager.com at the
City Hall Chambers, City Hall.

SWEDEN

Mediation in Sweden – yet to be
developed for commercial disputes

Karl Johan Dhunér
Dhunér Järvengren, Sweden

kjd@dhuner.se

Mediation in Sweden is an established and popular
form of dispute resolution, particularly for

disputes in labour and lease of real estate law. It is also
legally possible for the courts to refer commercial and
civil law disputes to mediation, but this rarely takes place.
It is very unusual that parties themselves in such disputes
initiate mediation. This article will give an overview of
the present situation in Sweden. It will outline the
progress in realising the advantages of mediation for
commercial disputes: limited costs; a speedy resolution
of the dispute; parties not having to officially disclose
that they are involved in a dispute; and the reduced time
involved in settlement by mediation.

Court-ordered mediation

Courts are entitled to refer disputes to mediation by
virtue of the Court Procedural Code Article 42:17.
This provision provides first that the courts, where
appropriate, shall encourage the parties to agree on a
settlement of its dispute. Secondly, if more appropriate,

the court may order the parties to appear before a
mediator appointed by the court.

Court-ordered mediation was introduced in 1987.
It is said in the preparatory works to the enactment that
mediation should be reserved for cases that draw large
resources from the courts and, typically, where disputes
could be expected to be too time-consuming and costly
to enquire into the detail, and where the evidence is
extensive. However, a settlement must be likely. On the
other hand, disputes which concerned pure legal issues
and those concerning small amounts are excluded.
In appropriate cases, mediation should aim at reaching
a settlement, not on a strict legal reasoning but rather
based on a common sense approach. The mediator
should be able to talk more freely with the parties about
substantive and legal issues of the dispute and should
express his or her views thereon and propose specific
settlement offers. The confidentiality obligation
assumed by the mediator is also stressed. He or she could
well be an experienced judge in dispute resolution, an
engineer in technical matters, or a lawyer with expert
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knowledge in a particular field of law relating to the
dispute. The earlier the mediation can start the better
the result. Moreover, the mediator should not be bound
by any particular procedure and shall conduct the
mediation in a way he or she deems fit for the dispute,
while being proactive and avoiding unnecessary delays.

Apparently, these ambitions are modern and efficient
for practising mediation with good results. In practice,
however, there have been few orders for mediation over
the years. The main reason for the low number seems to
be that the courts raise the question of mediation with
the parties as a substantive alternative to mainstream
trial far too seldomly. Also, when an order for mediation
is considered it will normally be conditional on both
parties agreeing. In reality therefore, mediation is often
not ordered because of a lack of agreement between the
parties. Thus, a party or a lawyer may use that situation to
delay the proceedings. Moreover, the stated mediator
qualifications seem not to have been always looked for.
One might also argue that the courts should have more
power to refer disputes to mediation as in for example,
English law.

Legal developments

The Government in 2005 introduced new measures in
the Court Procedural Code for a more efficient and
speedy procedure. However, meditation was not part of
these measures. Instead it was decided to make a
separate inquiry for further assessment and need for
measures for the extended use of mediation. This has
also been influenced by consideration of the proposed
EU directive on mediation. The inquiry was established
in 2005 to be assisted by specialists, eg a representative of
the Swedish Bar Association.

The Government’s general position is that mediation
is an important tool in dispute resolution which should
be supported. The mandate for the inquiry is to analyse
why mediation is so rarely used and to consider any
measure, including changes of the law, to accomplish an
increased use of mediation. In doing so the inquiry will
consider the legal position and any pending reforms in
the other Nordic countries and in other countries of
interest in this respect. It can be expected that the
considerable development in Britain and elsewhere over
the last years will be highly interesting in this regard. The
findings of the inquiry and any proposals for changes in
the law or other measures shall be reported to the
Government in February 2007.

Private initiatives for mediation

The Stockholm Chamber of Commerce has an
established reputation for international and domestic
dispute resolution by way of arbitration through its
Arbitration Institute. In 1999 the Chamber also
established a Mediation Institute. It provides a set of
rules for mediation and appoints mediators. Although,

so far the number of mediations under these rules have
been limited, the Institute has held a number of
meetings on aspects of mediation, and mock mediations
to provoke interest and discussion among lawyers,
judges, and in-house counsel.1

Need for increased awareness of benefits

Apart from the courts being more active in the
promotion of mediation for disputes that have reached
that stage, mediation should also be promoted at an
earlier stage. In the drafting of dispute clauses in
contracts, lawyers should consider including mediation
as a first stage of dispute resolution, to which the parties
shall be committed, before pursuing the case to court or
arbitration. Moreover, when and if a dispute arises
without such a reference to mediation in the dispute
clause itself, the parties and their lawyers should
consider mediation as a first attempt to settle the
dispute.

The use of mediation and the benefits thereof to
the legal market should be better known. Access to
competent mediators is also of vital importance. To be
proactive in obtaining a successful settlement, mediators
will need well-developed negotiating skills. There is an
increased awareness of this among mediators in Sweden,
and a number of lawyers have attended professional
mediation training courses.

Conclusion

There are signs of a growing awareness in Sweden in
considering mediation as an effective means of dispute
resolution for commercial disputes (as well as those
types of disputes more traditionally associated with
mediation). This is positive as litigation in the courts
tends to take longer and costs, for both litigation and
arbitration, are steadily increasing.

Note
1 Further information can be obtained from the Institute’s website at

www.chamber.se.
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UNITED KINGDOM

Mediation in the healthcare sector
in England

Bea Teuten*
Mediator, Great Ormond Street Hospital for Children NHS Trust

teuteb@gsoh.nhs.uk

The role of mediation within the healthcare setting
is an evolving one, with both unexpected moves

towards greater acceptance by the Government and
public alike and equally unexpected setbacks. Having
worked as a solicitor, first for a City firm and then in the
sphere of family and clinical negligence law, I took a
Masters in Medical Law and Ethics at King’s College
London in 2001. This in turn took me to work in
advocacy within the hospital sector, setting up and
running the Patient Advice and Liaison Service. Having
seen many families, patients, doctors, and nurses alike
traumatised by the process of litigation, a process which
was supposed to protect their rights, the opportunities
afforded by mediation appeared obvious. Accreditation
with CEDR coupled with the hospital’s support provided
the opportunity to explore the role of mediation both
outside the hospital and at the coal face, ie within the
hospital. This article aims to examine the current
mediation climate in England and looks at the way in
which the healthcare sector provides a unique setting for
an overlap in techniques from both commercial and
other mediation disciplines.

Background

The 1990s raised the profile of mediation within all
sectors of civil litigation in England with the advent of
the Woolf Reforms and their recommendations of
ADR.1  In the healthcare setting, however, the use of
mediation was linked to major reforms in the area of
adverse clinical incidents and complaints. In 2000, the
Chief Medical Officer set out principles for reform of
adverse clinical incidents and complaints in the report
‘An Organisation with a Memory’2  which looked to
provide clear reporting mechanisms for adverse
incidents, procedures for learning from these incidents,
and the introduction of a single system for disseminating
lessons from incidents and near misses. In 2003, the
subsequent report ‘Making Amends’3  made
recommendations which included the earlier use
of mediation and a duty of candour in respect of
medical accidents with its attendant immunity

from disciplinary action in the absence of crime or
unsafe practice.

These consultations led to the proposed Redress Bill
20054  currently before Parliament. The scheme places
an obligation on the hospital trust or healthcare service
provider to monitor outcomes and initiate investigations
where there has been an adverse incident and, critically,
to inform the patient or their family even if they were
not aware of the incident. The National Health Service
Litigation Authority (NHSLA) will then be charged with
deciding what further action to take, which may include
an apology, explanation, or offer of compensation up to
a limit of £20,000. A patient will be entitled to
independent legal advice for a set fee paid for by
NHSLA. Acceptance of such an offer of compensation
will not amount to an admission of liability by the
healthcare trust but will preclude further litigation. The
current Bill has met with a mixed response including
strong criticism based on the lack of provision of
independent claimant legal advice, no guarantee of
specialist panel solicitors, and the need for a definition
of what constitutes a medical accident.5

Where does mediation stand now?

In 2004-2005 Clinical negligence claims cost the NHSLA
over £500 million, a figure which combined with the
time, cost, and trauma of both litigation (and
complaints) has no doubt added momentum to the
Government’s proposals. However, it is also just as clear
that mediation or conciliation provide a pragmatic,
realistic alternative to the adversarial process so divorced
from what patients and families know they want, ie
apology, explanation, reassurance that steps have been
taken to ensure the event does not happen again, and
redress where appropriate.6

At present healthcare mediation exists in a number of
forms in England. Formal mediation involves referral of
a case by a solicitor to an external third party neutral
mediator, typically once proceedings have been issued.
Agreement where reached is recorded in a signed
legally-enforceable agreement with provision as to costs.
Such mediation is accepted as following a recognised
commercial format. There are, however, other forms of
mediation within the healthcare sector that flourish.
Conciliation typically takes place more informally,

The views and opinions expressed in this article are those of the
author and do not necessarily reflect those of the organisations
for which the author works.



20 IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER April 2006

GLOBAL ROUND-UP

commonly within the primary care setting, perhaps as a
result of a formal complaint, without lawyers and without
recourse to a legally-binding agreement. Whether there
is a need for different titles to what is a similar role is
debatable,7  given that there is also a move to developing
mediation at the coal face within the trust itself.8

The Healthcare Commission is looking at the use of
mediation within its work on complaints. A range of
service providers in the United Kingdom caters for both
arenas including CEDR and, at a more local level, Kent
Healthcare Mediation.

Mediation in healthcare – the defining factors

The advantages offered by mediation, well-recognised
by every mediator are highlighted by cases from the
healthcare sector. The opportunities for parties to ‘have
their day in court’, hear the arguments and be a more
active participant in their own proceedings are of all the
more value in the medical sector where emotions run high
and timing may be critical. Each case involves individuals
– real people whose hurt, confusion, and grief (be they
staff or family) impacts on every aspect of the process.
In cases where an adverse incident has led to long-term
disability, mediation may well provide a quicker alternative
to high-profile and protracted litigation so long as, where
appropriate, the claimant receives what is their due.

However, in cases involving the death of a close
relative it may be that the pain of conflict manifested by
litigation or complaint may be the only way that a family
can maintain intimacy with staff who provide the link to
the deceased or very ill loved one. In such situations
mediation provides a safe forum to explore the issues
surrounding the death, permitting parties to move
forward and come to terms with what has happened.
While it is clear that this process often brings relief and
closure to the family, clinicians also often welcome the
opportunity of explaining what may be a fundamental
misunderstanding in a safe and ‘without prejudice’
environment.

Mediation also provides great advantages in cases
involving more typical, ‘commercial’ type scenarios. The
process of having a set time and date for the mediation
aids resolution and the financial implications for both
parties may be significant. However, issues in terms of
hurt and anger usually surpass the levels met at a
mediation in the strictly commercial sector. Such cases
may involve medical accidents where the flexibility of
remedies available to the parties brings an added
dimension to the process. Examples have included
offering a family paid counselling, involvement in the
authorship of a book on the healthcare system, and
active redesign of a piece of medical equipment for the
benefit of future patients. What is as crucial in these
cases as in any other area of mediation is the necessity
for the mediator to keep an open mind, recognising that
although the parties may seek to blame each other,
resolution may also need to address systems failures.

In-house mediation

Great Ormond Street Hospital has taken the initiative of
exploring the possibilities offered by mediation within
the hospital setting. The opportunities presented by in-
house mediation provide for an extraordinarily complex
overlap between many areas of mediation: from
commercial, family, community and even workplace
mediation. This, coupled with the opportunities that
such early intervention affords, often leads to a dramatic
de-escalation in potential conflicts. The skill, as in all
areas of mediation, lies in using a tried-and-tested
process without lapsing into the safety of banal neutrality
and healthcare-speak. In such scenarios it is almost
always necessary to push boundaries, trying to explore
what lies beneath the presenting problems, for they are
rarely those which drive the conflict. It is crucial to ask
questions which might appear brutal in the context of a
more formal ‘day’s’ mediation and ‘mediate
dangerously’, to quote Kenneth Cloke.9

No case is typical, but many involve significant
breakdowns in communication, resource allocation
and the need for mediation both between and amongst
staff, families (both the child and family), and outside
agencies. Similarly, cases involve issues raised by complex
misunderstandings often cultural – for example it may
be that while western culture (and law) require decisions
to be made by parents or patient, in some cultures it is
the elders of the community who are charged with such
decision-making. An inadvertent failure to address this
may lead to a disproportionate escalation in conflict
over treatment issues or decisions about withdrawal of
treatment.

The recent high-profile case of baby Charlotte Wyatt
also raises the question of whether ADR has a role within
decisions relating to withdrawal of treatment. Do Not
Attempt Resuscitation Orders (DNAR) raise profound
ethical questions which are underpinned by many
differing moral doctrines – rights, duties, and
utilitarianism to name but three, all valid and holding
different sway between centuries and cultures.
Mediation has a developing role in this area, and
whether it is possible to achieve resolution in such cases
remains to be seen. What is clear, however, is that the
role of mediation may lead to a longer-term peace over
the final decision for all involved. It is in such cases that
the advice of the Clinical Ethics Committee for a
mediator becomes invaluable.

Conclusion

Mediation within the healthcare setting is a fascinating
arena and one which continues to grow. The richness,
intricacy, and variety of work in this setting, means that
there are unique opportunities to develop the role of
mediation on offer. Skills developed in such settings
provide great assistance in all areas of mediation
including the commercial sector. The ability to be more
aware of emotional undercurrents, to ask more probing
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questions, and to look at the systemic influences all aid
the mediator in resolution.

Notes
* Bea Teuten is a solicitor and accredited mediator with CEDR London.

She works at Great Ormond Street Hospital for Children NHS Trust in
London as a mediator.

1 Access to Justice 1996.

2 www.dh.gov.uk.
3 www.dh.gov.uk/makingamends.
4 www.publications.parliament.uk.
5 www.avma.org.uk.
6 Linda Mulcahy, Disputing Doctors (Open University Press, 2003).
7 www.cedr.co.uk
8 See supra n 1.
9 Kenneth Cloke, Mediating Dangerously (Jossey Bass, 2001).
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Subversive lawyer’s guide
to mediation

David Richbell
MATA, London
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Mediation is ‘sold’ on the basis that it is quick, cost-
effective, confidential, and puts the power back

with the client. The mediator, an independent and
impartial third party, helps the parties to negotiate their
deal in a forum that is flexible, informal, and private.
The effective lawyer has an active role, supporting and
advising when required, and a quiet but influential role
in the back seat when the client is ready to take control.
It takes great skill to know when to activate the
appropriate role.

In over 15 years of mediating civil and commercial
cases, I have encountered many lawyers with as many
different styles in their approach to mediation. With
some notable exceptions, most have rarely made the best
of the opportunity and some have simply played foul
making settlement more difficult. Training lawyers in
using mediation in their client’s best interests is a
rational step but in the meantime this article proposes
that if you are going to do it badly, you might as well do a
first-rate job of doing it badly. So here is the subversive
lawyer’s guide to mediation.

Mediation poses many challenges to the subversive
lawyer, not least the fact that no self-respecting fee-
earner wants a quick and cost-effective process leading
to early settlement, let alone having the power and
control wrested away and given to the person least
equipped to handle them – the client! After all,
everyone knows that ADR means that there will be an
alarming drop in revenue.

Mediation looms

The other side will probably suggest the mediation – a
subversive lawyer definitely would not. Unfortunately,

the courts are expecting you to consider mediation but
Halsey v Milton Keynes General NHS Trust has muddied the
waters sufficiently to give you ways to avoid mediation.

Your case is so certain that adding another and
unnecessary layer of cost by going to mediation is usually
the best reason, and it has the added advantage of
getting the other side even more worried. However, if
the other side persists in wanting the case to go to
mediation, playing the date game is usually the first ploy.
To play this properly, you need to do some research.
Find out when the other side’s lawyer is on holiday or
committed to being in court. Insisting on these dates will
show the other side as being the difficult ones when they
turn the offered dates down, not you. Similarly, if the
mediator has been chosen, find out when he or she is
definitely not available and insist that these are the only
dates when you definitely are. Alternatively, if the
mediation cannot be avoided, insist on arranging one at
short notice because it is the only time that you can get
your team together and in one place. Seven days should
be the maximum notice, ensuring that the other side
comes to the mediation weary from all the late nights of
preparation, and worried that they are still ill-prepared.

Of course, the subversive lawyer should never prepare,
so you will arrive on the day fresh and cheerful. One
other thing – it is best if your client has to fly in or travel
by Virgin rail to get to the mediation. The chances are
that they will be late, keeping everyone else hanging
around. Also, you should reassure your client that most
mediations settle quickly and that they should book their
return for around 1600. Even better, offer a date that
your client definitely cannot make. We all know how
much less effective mediation is when important decision-
makers participate by phone or, even better, not at all.
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In addition to playing the date game there is a lot that
the subversive lawyer can do before the mediation.
Choosing the mediator offers lots of opportunity for
mischief-making. The basic rules are: Reject all names of
mediators submitted by the other side. They are bound
to be biased. If you have to choose someone, make sure it
is a lawyer who is a specialist in your area and enjoys
wallowing in the detail; preferably someone who will give
a favourable opinion of your case and work on your
behalf to weaken the other side’s case. The chances are
that the mediation will get so bogged down that
everyone will give up, or the other side will be so
unhappy with the mediator that they will leave anyway.

If, despite your best creative efforts, a mediator is
appointed and a date agreed, it is likely that he or she
will want to make contact before the mediation starts.
Don’t take the call. The mediator only wants to get your
trust. If you simply cannot avoid returning the call, make
sure it is after hours when the mediator is likely to have
gone home. If, by some fluke, he or she does get through
to you, take the opportunity to explain what a hard job
the mediator is going to have in getting the other side to
be reasonable and that you will nevertheless do your best
to support the mediator in getting you a good deal.It is
also worth explaining to the mediator that you have
conducted many mediations and so you will be happy to
advise and guide him or her whenever you feel
appropriate. The fact that none of these mediations
have settled is probably a fact not to be shared.

The mediator will ask you for a written summary of the
issues to be resolved together with supporting
documents:

Don’t bother. It is important to keep the mediator in
happy ignorance. Alternatively, a copy of the full
pleadings will suffice. Even better, copy all your papers
and let the mediator decide what is relevant. Remember,
mediators particularly like copies of time sheets.
Of course, the best time for delivery of documents is
1800 hrs on the day before the mediation. They should
preferably include issues/documents of which the other
side are completely unaware.

Finally, the venue. It is best to use your own offices.
That way you can do some useful work on other jobs
during the mediation. With a bit of luck, they will take
you away when the mediator comes looking for you.
Of course, the other side should certainly be put in the
basement room where there is no light and space is
cramped – anything to make them want to end the
mediation quickly. Food is important, so book a table at
the local pub for lunch – your lunch, that is. Your office
can find a few sandwiches for the other side and the
mediator.

On the day

You will, of course, have briefed your client for the day, ie
given them directions to the venue. If your client has
taken your advice, they will be late. When they do arrive,

it will be necessary for you to brief them for at least an
hour before the mediation can start. Try to get people to
turn up who have not been notified to the other side.
A past employee or business partner is a good choice.
Better still, a former lover. If none of these is possible
then a private investigator should wrong-foot the other
side. They might even walk out.

The mediator will probably want a private meeting
with you before the opening joint session. Resist it. Tell
the mediator to get negotiating. Question the need for
an open joint session anyway. You know as much of the
other side’s case as you need and they should know
about yours by now. Tell the mediator to get negotiating.

If the mediator ignores your advice and insists on
having an opening joint meeting, you will of course
concede gracefully but making it clear that an
experienced mediator would know that it will be a waste
of time. If the mediator agrees that a joint meeting
would not be a good idea because a party on the other
side is likely to have a nervous breakdown, attempt
grievous bodily harm or leave, then you should also
concede gracefully and complain caustically at the end
of the mediation that you didn’t get an opening session
and the mediator should have known that this was
essential to success. Call the mediator ‘sir/madam’
throughout. It is important to keep a sense of
professionalism and propriety. Insist on presenting first.
After all, when the other side have heard what you have
to say they will find it difficult to say anything in response
that is of use. Keep the focus entirely on legal merits.
Your own presentation should last not less than an hour,
be delivered standing up, and you should take every
opportunity to make the other party aware of the
incompetence of their own lawyer. Sometimes counsel
will be present and assume the role of presenter.
Briefing them is expensive and time-consuming, so don’t
bother. They are used to sounding convincing without
reading their papers anyway. If the other side insists on
responding to your convincing legal arguments, show
how much of a waste of time this is by constantly looking
at your watch and yawning. The last thing you want them
to feel is that you are listening and even understanding
what they are trying to say. If the other side manages to
get some momentum to their opening statement, insist
on a comfort break. Having a client with a weak bladder
is a great asset. As soon as the opening statements are
over, return to your room and tell the mediator to get
negotiating.

The mediator will shuttle between the parties, holding
private meetings. Tell the mediator your bottom line
immediately and offer a success fee if he or she betters it.
Suggest that the mediator is not being even-handed if he
or she is spending more time with the other side. Suggest
that the mediator is not being even-handed if he or she is
spending more time with you. After all, it is the other
side that needs to be convinced of the reasonableness of
your case. The time that the mediator is with the other
side is an opportunity for you to go for walks, or to the
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pub (or both). It is a good idea to take your coats and
bags with you so that the other side starts worrying that
you might have walked out. Don’t let the mediator speak
with your party alone. Better still, insist that all
conversation with your party be through you.

At the end

Of course, if all goes to plan, the end will come quickly
and everyone can have an early night. However, if
settlement is reached (and such a serious situation must
question your client’s wisdom and indeed whether you
want to continue to represent them), explain to the
mediator that it is beyond your client’s authority and
that further authority will need to be obtained over the
next few days. That will give you time to help your client
see sense.

Whatever the outcome, write a letter to the mediator
listing areas of potential negligence:
• not being even-handed (more time with the other

side, or with you);
• showing bias and favouritism (calling others by first

name);
• gagging you (not allowing you sufficient time to

properly present your case);
• trying to separate you from your client (especially if

the mediator followed your client into the toilet);

• prolonging time to get more fees (by insisting on the
initial opening session/not getting down to
negotiating right away);

• undue pressure to obtain a settlement (not giving your
client time to go away and reconsider the deal).

At the very least this will make the mediator wary and
ensure that she/he does not support any efforts by the
other side to suggest that you did not enter the
mediation in good faith.

Conclusion

It is a sad fact that I have experienced all of the above in
my time as a commercial mediator. Except, I hasten to
add, the last paragraph about threats of negligence and
the suggestion of a success fee. These are bound to
come: the subversive lawyer is not fiction and the tactics
are getting ever more ‘sophisticated’. It keeps us
mediators on our toes . . . hones our skills . . . and results
in some entertaining stories. And eighty per cent or
more of mediations settle.

With acknowledgement to Jeff Kichaven for his article ‘Six ways to
sabotage a Mediation’ (September 2005).
With the kind permission of the IBA, this article also appears on the
website of the City Disputes Panel.

GLOBAL ROUND-UP
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Pushing the envelope –
selective techniques in tough mediations

David Shapiro
SJ Berwin LLP, London
d.shapiro@sjberwin.com

W ith the adoption of CPR 26.4 on 26 April 1999,
more and more litigants are opting for mediation

in lieu of the traditional methods of dispute resolution,
such as litigation or arbitration. Yet few lawyers and even
fewer clients know anything about individual mediators
and their different approaches to the mediation process.
While this may not be so important in ordinary run-of-
the-mill cases, it is often vital in difficult or multiparty
ones. Some of the techniques employed by certain
mediators, myself included, are set out below.

Insisting on full authority

Mediators have no authority to insist on anything; the
most they can do is refuse to mediate the dispute. With
this in mind most mediators nonetheless try to assure
that parties come with full authority to settle the dispute.
Full means full, but all parties rarely come with it. One or
the other is bound to come with limited authority.
Obviously, if a party comes with no authority, the
mediation cannot proceed. But if a party comes with
limited authority, mediators insist that they be informed
of this prior to the mediation.

If the limits on that authority are severe, say £100,000
to settle what may be a viable £2 million claim, and the
mediator is informed of this in confidence, they may
insist that the other parties be made aware of this; they
can decide for themselves if they want to proceed on that
basis. If an insurance carrier comes to the mediation
with a £1 million limit to settle a £5 million claim, the
mediator may insist that a representative of the top-up
carrier be present or available by telephone. In cases
which require final approval from a board of directors or
some other governing body, the mediator may insist that
the party present be armed with authority to ‘effectively
recommend’ the outcome. In cases where a party comes
with £25 million of authority to settle a £100 million
claim, the mediator may insist on nothing at all. Each
case is different and each presents its own problems. But
the mediator cannot effectively deal with any of them
unless they know the limits of each party’s authority –
prior to the mediation.

Mediator preparation

Some mediators do not want to know anything about the
dispute prior to the mediation. Most others require a

short written submission (ten to 15 pages at most)
backed up by a handful of relevant documents and
the principal legal authorities each side is relying on.
The submission should be served upon the mediator
and exchanged with the other parties no later than
one to two weeks prior to the mediation. This allows
the mediator to become familiar with the matter and
sets the stage for the pre-mediation conference.

Pre-mediation conferences

Either prior to or following receipt of the written
submission, some mediators will hold a pre-mediation
conference with all the parties in person or by telephone
conference call. At this conference the mediator will
seek to get agreement on the ‘ground rules’, eg venue,
‘full’ authority, confidentiality, commitment to the
process, identity of persons to be present, etc, and will
explain their role. If the conference occurs after receipt
of written submissions, the mediator may ask the parties
to clarify their respective positions or suggest issues the
parties might want to consider at the mediation itself.
If, however, a party has overlooked an issue which could
impact adversely on its position, the mediator will not
raise this during the joint conference but will discuss it
privately with the party either in person or by telephone.
Many mediators view the telephone as simply an
extension of the caucus (private meeting).

Pre-mediation issue identification

If the mediator has done their homework and is an
experienced commercial litigator, they may see issues
in the case that are obscured by the pleadings or have
been overlooked by one or more of the parties. Should
they identify these issues to the parties prior to the
mediation? Should they do so to the parties jointly or
separately? Suppose they misidentify an issue?

Pre-mediation issue identification, also known as pre-
mediation reality testing, is a relatively new technique
some mediators use in an attempt to sharpen the issues,
clarify the parties’ positions and, because so many
lawyers are in love with their cases, cast doubt on the
eventual outcome. While certain other mediators and I
never opine on the merits or predict how a court might
rule on a particular issue, none of us are ‘potted plants’.
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We ask questions. When these questions are asked
during the mediation process it is called ‘reality testing’.
This is an important part of the mediator’s toolkit, for
the mediator’s stock-in-trade is risk avoidance. That’s
what the mediator sells. The more doubtful the outcome,
the greater is the risk; the greater the risk, the more
opportunities there are for a negotiated resolution.

Whether pre-mediation issue identification should be
presented to the parties jointly or separately will depend
on the facts of each particular case and the mediator’s
assessment of the parties’ reactions. If the mediator
should misidentify an issue (sometimes on purpose)
there is little, if any, downside. Misidentification
normally serves to sharpen a party’s statement of what
the ‘real’ issues are during his ‘opening’ at the outset of
the mediation.

Joint session reality testing

The parties have opened, let off steam, and retired to their
respective breakout rooms to caucus with the mediator.
This is what the Centre for Effective Dispute Resolution
(CEDR) calls the ‘safest’ format for inexperienced
mediators. Other mediators will start reality testing
before the first caucus. While more confrontational, this
format has the benefit of sharpening the issues at the
outset, permitting each party to attempt to persuade the
other of the strength of its position. After all, the parties
are there to persuade one another, not the mediator.
(The mediator, you will recall, is not an arbitrator, not a
judge, does not decide who’s right and who’s wrong, and
does not opine on the merits.)

In one case, the parties were generally agreed on the
legal issues but were strongly divided on the facts. Each
had brought four or five executives to the mediation
whereupon the mediator asked each executive and their
respective counterpart to describe in turn their version
of the events leading up to the dispute. Ultimately, all
the executives agreed that their opposite numbers had
not been lying but were either mistaken or had faulty
recollections. They also agreed that a judge would find
it difficult, if not impossible, to sort out the truth.
The mediator then began caucusing with each side
and a deal was concluded by mid-afternoon the
following day.

In another case the parties were in conflict on both
the facts and the law. Before the first caucus, the
mediator (having alerted each of the parties
beforehand) propounded a series of questions to each
side beginning with: ‘Suppose the judge should find fact
X in favour of the other side. What is your position on
the first legal issue?’ These questions were debated back
and forth during the morning, after which the mediator
began a series of caucuses with each of the parties. Once
the gaps had been sufficiently narrowed, the mediator
excused the lawyers and put the businessmen together
in a separate room. After 40 minutes they had resolved
the dispute by themselves.

While joint session reality testing will not ordinarily
eliminate reality testing in the caucus, it will cut down
the number of times the mediator has to shuttle between
the parties asking each side in private, ‘Party A says his
case is controlled by Smith v Jones. What do you say to
that?’ Persuading the other side that one’s legal and
factual position is a strong one is, in my view, best done
face to face.

Suppose the issues in a case are so emotionally
charged that the parties either refuse to meet face to
face or the mediator concludes that, if they did, the
mediation would break up immediately. Some mediators
deal with this by keeping the parties separated, shuttling
back and forth between them in an attempt to find
common ground. Others, barristers or solicitors
specialising in commercial litigation, might experiment
with a different approach. In one such case, the
mediator got the defendants to agree that he would act
as the plaintiff’s lawyer, explaining how he would
conduct the case from the plaintiff’s point of view. He
then went to the plaintiff who agreed to let the mediator
explain how he would conduct the case from the
defendants’ point of view. Without opining on the
merits, the mediator got everyone to agree that each
side’s case was fraught with substantial risk; and the case
settled shortly thereafter.

Positional bargaining and how to stop it

Positional bargaining, also known as negotiations
‘Chicago Style’ or the ‘Oriental Rug’ auction, is the
negotiating technique where, if one’s settlement figure
is really £1 million, the mediator starts off by asking for
£10 million and the other side counters with £100,000.
Such negotiations destroy all pretence of credibility, are
usually dragged out, and often end up being thrashed
out on the courthouse steps. Unfortunately for most
lawyers and for even more clients this is the only way to
negotiate. It is part of our negotiation culture.

One well-known counter to positional bargaining is
the ‘Untermyer variation’, developed by the late Samuel
Untermyer, a turn-of-the-century litigator from New
York. Untermyer would come in with what he considered
to be a reasonable initial offer, say US$100,000. The
other side would say ‘nonsense, we’ll give you US$20,000’.
Untermyer would then double his figure to $200,000.

When the other side would be prepared to meet his
initial US$100,000 proposal Untermyer would say:
‘Too late, the number is US$200,000; if you don’t pay
now it will go to US$400,000’ and so on. Untermyer had
guts enough to keep on using this technique, and while
he tried a lot of cases, word soon got around that it was
smart to take Untermyer’s initial figure and not fool
around.

In 19 years as a mediator I have seen the Untermyer
approach used twice: it worked exceptionally well (one
case settled at the original offer, the other at double the
original offer) but only because the ‘Untermyer’ side
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had excellent cases, the other side was poorly prepared,
and trial was imminent.

Another counter to positional bargaining is the best
and final offer approach developed by the late Lemuel
Bulwer, for many years the chief labour negotiator for
the General Electric Corporation. At the outset of
negotiations for a new contract he would offer the
unions his best and final offer. Notwithstanding the
unions’ insistence that he negotiate from their list of
demands, he always refused to budge, even up to a strike
deadline, or during a strike itself. Only when he
ascertained a weakening of the unions’ position would
he move and then only slightly – an additional vacation
day perhaps.

Bulwer’s approach, which came to be known as
‘Bulwerism’,1  has a number of variations, one of the
most effective of which is as follows:

‘This is my best and final offer based on the following
objective criteria (explains criteria). If you can
convince me that my criteria won’t stand up, I am
prepared to change my mind.’

Bulwerism and its variations are today standard
negotiating techniques in many parts of American
industry. When used effectively by one side in the
mediation process they often discourage positional
bargaining by the other.

Having ascertained what each party’s ‘bottom line’ is,
certain mediators will try to discourage proposals
substantially above or below it. This is done by asking the
following questions, ‘Do you believe the other side will
accept that proposal? If not, why are you making it?’ One
is soon launched into a discussion of positional
bargaining and its evils, with the mediator urging all
sides to make proposals that have a reasonable chance of
being ‘sold’ to the other side. If successful, the mediator
has moved the parties down the road to ‘a deal all sides
can live with’.

A deal all sides can live with

A deal all sides can live with is one in which each side
eventually agrees to give to the other side the other
side’s ‘bottom line’ despite the fact that at the outset
neither side hardly ever knows what his or the other
side’s ‘bottom line’ really is. Experienced mediators are
therefore not surprised that one’s ‘bottom line’ in the
late afternoon or evening is different from one’s
‘bottom line’ early in the mediation.

This is perhaps best illustrated by what happened in a
mediation in a personal injury case. Prior to the
mediation, one side had made a reasoned decision that
it would not settle for less than a £1,000,000. During the
second day of mediation, the other side opened up a
briefcase, dumped £850,000 in cash on the table, and
said, ‘That’s it, take it or leave it.’ The first side took it.
The first side almost always takes it. Why? A party hardly
ever knows what his bottom line is until he sees the
money on the table.

Multiparty litigation

Multiparty litigation is becoming commonplace
worldwide. It often arises in cases where one or a group
of plaintiffs sues a number of defendants in construction
cases, on product liability grounds, for damages arising
out of environmental disasters, or for violation of some
national or local law. In such cases, the parties may be
called on to resolve three kinds of disputes simultaneously:
(1) between the plaintiffs as a group and the defendants

as a group;
(2) among the defendants themselves (how much each

should pay); and
(3) between each individual defendant and its insurer.
Many experienced mediators will tell you that it is often
more difficult to negotiate a sharing agreement between
defendants than it is to negotiate an overall deal
between all the plaintiffs and all the defendants. In cases
where liability is joint and several (and many of them
are) negotiations often turn on the following three
factors:
(1) market share;
(2) degree of fault; and
(3) ability to pay.2

Given the fact that well-heeled defendants with small
market share and little degree of fault generally baulk
at paying for ‘deadbeat’ defendants with a substantial
market share, the mediator may eschew such
negotiations and try to raise contributions to a ‘pot’
among the various defendants without telling them what
the others have agreed to pay. This is difficult (but not
impossible) to do in the absence of an agreement that
that is the ‘ground rule’ to be followed.

Challenge mediations

Multiparty cases are sometimes more easy to resolve than
one-on-one disputes. This is particularly true if the
mediator is able to persuade the parties at the outset to
engage in a ‘challenge mediation’. In this mediation
format, each of the parties is challenged by the mediator
to come up with a solution that will find favour with all
the disputants. As a general rule this approach works
best when the various solutions are laid out in the written
submissions prior to the mediation. More often than not
the parties gravitate toward a particular solution during
the mediation itself with an exception here or a
modification there. With the mediator’s help this is the
start of building a consensus each party can eventually
buy into.

Going for the ‘bottom line’

One experienced non-lawyer mediator (he claims to
have mediated over 400 cases) says he invariably asks one
side during the very first caucus: ‘How much do you
really want?’ and the other side, ‘How much are you
really prepared to pay?’ With those two benchmarks as a
starting point, he proceeds to close the gap – usually in
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half a day or less. This approach has its advantages in
certain cases – personal injury, for example – where for
the most part the only issue is ‘how much?’ Provided
each side gives the mediator a truthful answer, this is
another way to stop positional bargaining.

CEDR, on the other hand, says that as a general rule
the mediator should not ask for bottom lines since the
‘bottom’ will vary throughout the mediation as
negotiations develop. CEDR has a point. At the outset
parties hardly ever know what their or the other side’s
bottom line really is. Furthermore, if the mediator asks
that question too early, they cannot be sure whether a
party is engaging in positional bargaining with them and,
through them as the intermediary, with the other side.

Bottom lines emerge at different times in different
kinds of cases depending on the parties, their particular
level of mediation experience, and whether they have
been ‘nudged’ by the mediator to tell them in
confidence what it is. In a £10 million case the plaintiffs
surprised the mediator by saying, ‘Our bottom line is £5
million. We don’t need to discuss the strength and
weaknesses of our case, we need you to negotiate a
settlement for us at £5 million.’ In that case, the
mediator, shuttling from one caucus to another, got the
case settled on the second day for £4 million.

If an insurance company is involved the mediator at
some time during the mediation will probably ask the
insurer the amount of its ‘reserve’. If he gets an answer,
the insurer will undoubtedly say, ‘but I want to pay less
than my reserve’. ‘Less’ or not, the mediator now has at
least one objective benchmark to work from. In that case
the mediator settled the case in five hours for the reserve
less ten per cent. Many insurers will not tell the mediator
what their reserve is; notwithstanding this, the mediator
should know what the insurer’s ‘limit’ is (they will have
found this out during the discussion of limited authority
prior to the mediation); from that they ought to be able
to deduce the reserve. If not, they still have an objective
benchmark to work from – only this time it is the limit
and not the reserve.

Whether the mediator should jump-start bottom line
disclosures is not an either/or. Some experienced
mediators believe that once the parties are comfortable
with the mediator (and he or she with them) he or she
should not feel inhibited about asking during the
caucus: ‘How much?’ Notwithstanding the fact that:
(1) bottom lines will shift during the negotiations; and
(2) parties may be engaging in positional bargaining

through the mediator as intermediary, these
mediators more often than not will take a chance
and seek a benchmark.

The issue for them is timing.

Opening statements – are they necessary?

Many experienced mediators get impatient during
opening statements. Some jump in to ask questions. Yet
conventional wisdom dictates that the mediator should

let the parties engage in their catharsis uninterrupted.
There are two problems with this. First, lawyers not
clients usually deliver the opening so it is rarely a
catharsis for anyone save the lawyer. Secondly, too many
lawyers hear only so much of the other side’s case as is
necessary to refute it. As CEDR correctly points out:
‘There is a difference between hearing and listening.
Hearing involves the capacity to be aware of and to
receive sound; listening involves not only receiving
sounds but understanding their meaning.’ That is why so
many experienced mediator-advocates are today waiving
their openings, insisting instead that the other side –
particularly the other side’s executives – read their
written submissions in lieu of an oral presentation. If
‘openings’ are used to let a party have their (not their
lawyer’s) ‘day in court’ and allow them to express their
anger, they are invaluable. If not, written submissions are
more effective.

In cross-cultural cases the mediator must be patient no
matter who delivers the opening. In such cases the
mediator must go extra miles to earn the trust of a party
from a different culture. One way of doing that is to
convince that party that:
(1) the mediator is listening – sympathetically – to their

lawyer’s opening peroration; and
(2) they understand their case, their anger and their

frustration.
While the mediator can limit the time of the openings,
say 15-30 minutes a side, they must give each party,
particularly one from a foreign country, a fair
opportunity to speak its piece. If that party exceeds its
allotted time the mediator should gently point this out,
enquiring how much longer is needed. The answer in
most cases will be anywhere from two-five minutes.
Remember, cross-cultural cases are different. The same
language does not always have the same meaning. Even
after 20 years, I still do not know what my English wife
means when she says: ‘I don’t mind.’

Stopping the mediation

Almost all mediation agreements contain a clause
enabling the mediator to stop the mediation if he
concludes that further attempts at settlement would be
fruitless. In addition, the Law Society’s Code of Conduct
for Mediators enables the mediator to stop the
mediation if they believe any party is abusing the
mediation process, the parties are proposing a result
which appears so unfair that it would be a manifest
miscarriage of justice, or that the actions of a party
during the mediation have made it impossible for the
mediator to proceed impartially. See Code of Conduct
§§3.1 and 3.2.

If one party is using the mediation process to get an
advanced look at the other side’s case, an experienced
mediator will spot this almost immediately and
terminate the mediation. If the mediator believes a party
has dissembled on some essential fact going to the heart



28 IBA Legal Practice Division MEDIATION COMMITTEE NEWSLETTER April 2006

GLOBAL ROUND-UP

of the process and, as a result, believes they cannot
continue to act impartially, they will terminate the
mediation. If the mediator believes that they have
become a stumbling block to settlement they will
terminate the mediation. And if the mediator believes a
party is using the mediation process as a way of wearing
down the other side they may or may not terminate the
mediation – depending on the circumstances.

In a case in Europe involving some 20 individual
parties which eventually boiled down to four different
positions, the parties started out several billion apart.
After 14 days of intense negotiations the parties were
only several millions apart; yet no side would budge or
attempt to ‘split the difference’. Exhausting all attempts
to break the deadlock, the mediator concluded that they
had pushed the parties too hard and had become an
obstacle to resolution. They thereupon terminated the
mediation and departed for the airport. The dispute was
settled three hours later.

In another kind of case the parties started out millions
apart. By the end of the second day they were only
£75,000 apart and stuck in concrete. It was obvious to
the mediator that one party was trying to get the other
to ‘feel some pain’ while the other insisted it could
not justify reducing its proposal any further. The
parties were now involved in a macho contest – each
side determined that the other would blink first.
The mediator, having had enough of this nonsense,
informed the parties he was going upstairs to pack.
One of the parties, taken aback by the mediator’s
refusal to participate in the game, changed its
position; the case settled before the mediator came
downstairs.

When in the latter kind of case parties stop
negotiating in good faith and start pursuing another
agenda, it is as much an abuse of the mediation process
as when parties mediate only to get an advance look at
the other side’s case. Mediators should avoid becoming a
party to this. Indeed, experience has shown that when a
mediation breaks down in these circumstances, the
parties often telephone the mediator to request that
they reconvene the mediation or they settle the case
themselves.

Conclusion

One final word. If parties really want to settle their
dispute each must learn to trust the mediator. Believe it
or not, the mediator is there to help them!

Notes
1 One wag described ‘Bulwerism’ this way: a man approached another on

the street and said, ‘How would you like to buy an elephant for £5,000?’
The other laughed, ‘I’m a stockbroker, what would I do with an
elephant?’ The first man said, ‘Look, I’ll give you a rock-bottom price –
£3,000.’ The second said, ‘Elephants are dirty, I’d have to rent a
warehouse to house him, it would cost a fortune to feed him, I’m just
not interested.’ The first man persisted, ‘All right, £2,000.’ The second
man said, ‘I’m still not interested and, besides, my wife would never
approve.’ The first man continued, ‘You drive a hard bargain, what
about £1,000?’ The other said, ‘Look, I have absolutely no use for an
elephant, I’m not interested, please go away.’ In exasperation the first
man said, ‘All right, how about two elephants for £500?’ The second
man said, ‘Now you’re talking business!’

2 In certain environmental cases, eg pollution of a stream, river or water
table, the factors will be (1) each party’s volume of pollutants, (2) each
pollutant’s toxicity level, and (3) ability to pay.

First published in the ‘Solicitor’s Journal’ September 1999.

It’s Your IBA
As a professional membership organisation, the IBA is keen to ensure that we provide
services, benefits and opportunities that fulfil the expectations and wishes of our

members.

If you have comments and thoughts about what is currently offered, we would be
delighted to hear from you. If you have suggestions on how we can expand and improve
the programme of activities, or you would like to know how you could get more
closely involved in the Association, please do contact us at feedback@int-bar.org.
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History of collaborative law in
the Western Hemisphere
Sherrie Abney Michael Lind

Texas Collaborative Law Council, Carrollton, Texas ADR Group, Bristol
sabney913@aol.com mike.lind@adrgroup.co.uk

Collaborative law is a phenomenon sweeping the
United States and winging its way across the pond.

The process espouses the key principle of the mediation
process – settlement without the need to go to court.
The need for a change in the way disputes are handled
in the United States was first recognised in family
litigation cases. Family attorneys observed many of their
clients experiencing unnecessary expense and
emotional trauma during a litigated divorce or custody
dispute. The damage of a highly contested court battle
was not limited to married couples; the negative effects
spilled over and, much too often, had a lasting impact on
the children. Although this fact was common knowledge
for quite some time, no one had ever done much about
it until 1990 when Stu Webb, a Minnesota family
practitioner, decided to take action.

Mr Webb proposed that attorneys refrain from
engaging in trial preparation and concentrate all their
efforts on settling the dispute as favourably as possible
for both the husband and wife as well as the children.
This approach eliminated expensive searches for
‘blame’ evidence and looked to the future by focusing
on the families’ quality of life after the disputes were
resolved.

Unable to represent both parties to a dispute, it was
necessary for Mr Webb to find another attorney to
accept his philosophy. He found an attorney who agreed
to try the collaborative process. Soon there were four
attorneys, and then there were 40. The collaborative
process spread to other areas of the United States and
Canada. Today, according to the Quinte Collaborative
Law Association of Belleville, Ontario, the cases on the
court docket in Medicine Hat, Alberta, have been
reduced by almost 85 per cent. At the end of 2005, a
statute was passed in Alberta requiring attorneys to
advise prospective clients on all forms of dispute
resolution available for family litigants – including the
collaborative process.

Once family attorneys began to understand the
tremendous benefits of the process, some of them
realised that there were many other areas of the law that
could effectively employ collaborative law to resolve
disputes. About five years ago, lawyers in Massachusetts
began discussing how to move the collaborative process
over to the civil arena. Lawyers in Cincinnati were able to
catch the attention of the US District Court, Southern

District of Ohio. The court approved the use of
collaborative law on 19 February 1999, and published
forms and rules of court on their website on 31 October
2001.

In July 2004, Texas attorneys formed the Texas
Collaborative Law Council (TCLC) and developed
protocols of practice and a participation agreement
based on documents which had been developed by
family practitioners. Currently, Georgia is adapting
TCLC’s protocols for use in medical malpractice cases,
and a group of collaborative lawyers in California is
adapting the protocols for use in probate matters.

The Houston Bar Association formed a Collaborative
Law Section for family and business attorneys in 2005,
followed by the formation of the Dallas Bar Collaborative
Law Section. The Dallas section had been functioning as
a study group prior to achieving section status, and that
group along with TCLC and the Texas Center for Legal
Ethics and Professionalism hosted two, two-day trainings
for civil collaborative lawyers in 2005. In 2006, the three
sponsoring groups plan to continue their bi-annual
sessions with the addition of a half-day ‘boot camp’ for
newcomers to the process. Several state district court
judges in Dallas have embraced the idea of collaborative
law and have implemented court rules and forms to
allow parties to abate their cases for 180 days while they
engage in the collaborative process. At the end of 180
days, the attorneys must report to the court; and if good
cause is shown, the court will allow the parties more time
to settle their dispute.

There are many advantages to collaborative law and it
can be applied to any dispute in which the parties agree
to follow a participation agreement and go forward
honestly and in good faith. The process is especially
appropriate for disputes where the parties have an
interest in confidentiality or in maintaining ongoing
relationships. When the parties and their counsel
carefully follow the participation agreement, cases can
be resolved in a fraction of the time and cost that the
same case would require in litigation.

The irony of collaborative law is that many litigators
will find that the tremendous benefits clients derive
from the process result in lower fees for the attorneys
and the possibility of being required to turn their clients
over to new counsel if the parties fail to settle.
Collaborative lawyers are not allowed to appear in an
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adversarial proceeding involving the parties to the
participation agreement, so that eliminates any chance
of the lawyers appearing in court for their collaborative
clients. Less opportunity to generate fees and the
withdrawal requirement have eliminated some lawyers
from considering the process. Others have chosen to
attempt to skirt the issue of withdrawal by resorting to
what they call ‘cooperative law’.

Cooperative law may or may not employ a
participation agreement, but if it does, it will not include
a withdrawal provision. When Stu Webb began
experimenting with the concept of collaborative law, he
did not use the withdrawal provision, but he quickly
discovered that the provision was necessary to make the
process work. If the withdrawal provision is not included,
the attorneys can still rely on the threat of going to court
when things do not go their clients’ way. The threat of
litigation is a presence in the cooperative process that
hangs over the heads of the participants like Damocles’
sword waiting to fall. Mr Webb found it to be a
distraction and a hindrance to a full commitment to
the cooperative process. In the collaborative process,
the elimination of litigation as an option forces the
attorneys and parties to work more seriously toward
resolution.

Collaborative law is not for wimps. It is hard work and
takes much more creativity and patience than litigation.
Nearly half of the parties who have engaged in the
collaborative process and settled their disputes have said
that if there had been no withdrawal provision in the
participation agreement they probably would have
terminated the process and gone on to litigation.
At some point it appeared easier to abdicate their
responsibility and let someone else decide their cases.
It was only the thought of having to start over with new
counsel that kept them working toward settlement.
However, these same parties are quick to admit that they
probably would not have been as satisfied with the results
had they gone to litigation and not continued to take an
active part in the resolution of their dispute.

Uptake in the United Kingdom

As in the United States, the uptake of collaborative law in
the United Kingdom has been driven primarily by the
family mediation community. During the last year,
various organisations of family law and mediation
practitioners including Resolutions (formerly the
Solicitors Family Lawyers’ Association) and the Family
Mediators Association have begun to embrace the
principles. Procedures, rules and best practice protocols
are still being developed in conjunction with the Law
Society of England and Wales. In addition, it is
interesting to note that smaller groups of practitioners
have set up services together to jointly market and offer
collaborative law services to couples involved in
separation and divorce. A very good example of this is
the Collaborative Family Law Group which now operates

throughout the United Kingdom and has over 80
trained collaborative practitioner members.

The uptake of a new process always takes time. This is
particularly so with collaborative law because of the
necessity of having two like-minded practitioners who
agree in advance to work with their respective clients to
achieve settlement on the understanding that if
settlement is not achieved, they will withdraw from
representing their client in court. This requires
considerable ‘mind shift’ away from the conventional
notion of running a case through court and
representing your client to the end. Although not
openly discussed, the question of legal fees is an obvious
influencing factor. It is going to take time for the legal
profession to accept a new culture that essentially
‘waives’ their entitlement to represent their client in
court in return for participating in a more focused
settlement environment.

The reality is that the uptake of collaborative law in
the United Kingdom is likely to be very similar to
mediation. The concept of mediation 15-20 years ago
was scorned by many in the legal profession. Now it is
widely accepted as an integrated component of modern
legal practice and frequently used for the resolution of
divorce and separation cases. In the commercial sector
the uptake is similarly impressive although many would
argue that the real impact of mediation in commercial
disputes has yet to be achieved. Collaborative law will
probably also take time to gain full acceptance in the
United Kingdom but it could be argued that its uptake
will probably be quicker than mediation largely because
the legal profession is now more accustomed to the
concept of effective alternative dispute resolution
procedures than they were 15-20 years ago.

The uptake of collaborative law in family cases is
illustrative of the success of the process. The challenge
faced by practitioners responsible for managing disputes
in the civil and commercial context is how to integrate
the process into a framework that has only now come to
terms with mediation. On 7 December 2005, ADR Group
held a conference on commercial collaborative law in
Oxford which was attended by over 100 guests. Three
eminent American mediators (including the co-author
of this article, Sherrie Abney) delivered a hard-hitting
but focused presentation on how and why collaborative
law will work in commercial cases. One of the key areas
they identified was the difference between mediation
and collaborative law. Among others, one of the roles of
a mediator is to act as a neutral facilitator. Mediators are
prohibited from giving legal advice or expressing an
opinion. Parties attending a mediation often do so with
their legal representative. In the collaborative law
setting, the parties have their lawyer present with them
during the entire process, during which they are able to
give legal advice and express opinions. The role of the
collaborative lawyer is thus closer to a conventional legal
role than mediation. However, experience in the United
States and in family cases in the United Kingdom
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suggests that effective collaborative lawyers draw heavily
on accepted mediation competencies and skills as the
process uniquely blends legal advocacy and mediation.

The dynamics of a commercial dispute may often
involve attributes similar to those of a family dispute.
Probate and family business disputes are two that
immediately spring to mind. In many civil and
commercial disputes, an effective and amicable outcome
that is achieved at the earliest possible juncture, and
which may or may not involve a continuing relationship,
has got to be in the best interests of the client. ADR
Group argues that the introduction of collaborative law
into the commercial environment will offer practitioners
an additional tool or service facility for clients. As with
mediation, not every case is going to be suitable to an
ADR procedure, be that mediation, arbitration, or
collaborative law. What is important is for practitioners
to be able to offer their clients a range of sensible
alternatives that are in the clients’ best interests. By
offering collaborative law, legal practitioners will still be
able to provide legal advice and work very closely with a
client and the other side in trying to reach a sensible
outcome. This is done on the usual billable basis. The
key strength of offering this service to clients is the
confirmation that if settlement is not capable of being
achieved, the lawyer has undertaken not to take the
case to trial. This message should be seen as a display
of confidence in the legal practitioner’s ability to
settle cases.

Civil and commercial collaborative law pilot

ADR Group is launching the United Kingdom’s first civil
and commercial collaborative law pilot. It will run for
two years. The first step will be to equip sufficient
practitioners with the necessary skills to conduct the
process. A mix of experienced US trainers will work with
leading UK-based collaborative law trainers.

Details of the training programmes will be announced
shortly. As the process draws on accepted mediation
competencies and skills, two different programmes will
be run. One will be for practitioners who are already
trained as commercial mediators, and the other for
practitioners who have never trained in mediation but
wish to be fully engaged in the collaborative law process.
It is also envisaged that there will be some overlap
between civil/commercial and family law practices.
ADR Group is well placed to manage any such
convergence.

Secondly, a number of regional ‘pods’ of collaborative
law practitioners will need to be created. Within each
pod, practitioners will become aware of other trained
collaborative law practitioners and will be encouraged to
discuss and refer suitable cases using the process. ADR
Group is working with the Law Society of England and
Wales to ensure civil and commercial collaborative law
protocols and procedures are consistent with those
utilised in the family environment.

ADR Group will also seek to partner with other
national and international groups of collaborative law
practitioners and experts to ensure maximum
opportunity for growth and acceptance of this ADR
procedure. After the initial period of two years, the
results will be discussed and reviewed and a decision
made as to the way forward.
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UNITED STATES

A brief survey of US case law on enforcing mediation
settlement agreements over objections to the existence or
validity of such agreements and implications for mediation

confidentiality and mediator testimony
Edna Sussman*

Hoguet Newman & Regal LLP, New York
esussman@hnrlaw.com

The mediation is over. The case is settled. But is it
really over? What happens if one of the parties

announces that there is no deal after all or that the
agreement is not enforceable for some reason? With
the exponential growth of both court-ordered and
private mediation, the conflicts that can arise after
mediation have given rise to a substantial body of
case law in the United States. The cases highlight the
aspects of a mediation that can lead to its undoing.
They also bring into focus the importance of the debate
over the central issue of confidentiality in the mediation
setting, what exceptions to confidentiality should be
applicable, and what the role of the mediator should
be in giving evidence when problems arise after the
mediation.

With 50 state jurisdictions and federal jurisdiction,
there is no single body of law governing mediation or
the enforcement of settlement agreements achieved
through a mediation process in the United States. Many
jurisdictions have enacted legislation establishing rules
for mediation; many courts have developed their own
mediation procedures. Some states:
• require a signed written agreement;
• require that a specific understanding of the

significance of the agreement be confirmed in the
agreement;

• provide for a ‘cooling off’ period during which
consent to a settlement can be withdrawn;

• provide for more confidentiality; and
• provide for less confidentiality for the mediation

proceeding.
The specific state laws or court procedures applicable
can be determinative of the result achieved in
enforcement actions.

While summary procedures are beginning to be
developed in some jurisdictions in the United States for
the enforcement of mediation settlement agreements,
the courts generally view mediation settlement
agreements as contracts and apply traditional contract
law principles to disputes arising out of efforts to enforce
them. Contract law is applied by the courts with little
regard to the special nature of the negotiations in the
mediation context. The courts often recite the general

rule in ‘the law favours the settlement of disputes by
agreement of the parties’ and that the courts ‘will
enforce the agreement which the parties have made
absent any fraud, mistake or overreaching’.1  While the
courts repeatedly state that they heavily favour the
enforcement of agreements that settle disputes, where
contract law claims and defences are raised as to a
settlement agreement, the courts (or a jury) will
consider evidence to determine whether a binding
contract was entered into and review any defences
raised as they would in any other contract dispute.2

We will review the legal theories typically employed to
attack settlement agreements achieved through
mediation in the United States – lack of agreement,
duress, coercion, fraud, misrepresentation and mistake –
and offer a few recent illustrative decisions on each
theory. Many of the potential pitfalls spelled out in these
cases can be avoided by the parties and the mediator. It is
suggested that the reader consider what to do in his or
her own practice, as a mediator or as a litigant, to avoid
such problems altogether as delays and litigation over
enforcement of a settlement agreement defeat primary
goals of mediation – speed, economy and the
maintenance of relationships. We will also discuss
recently adopted standards on confidentiality in
mediation which directly effect what facts the courts
will have available to them in exploring whether a
settlement agreement should be enforced.3

Is there a binding contract?

The question of whether the facts support mutual
consent to all material terms as necessary to form an
enforceable contract is the area of potential attack that
has been most successful in defeating efforts to enforce
mediation agreements. It is also the claim most likely to
arise in an international dispute context as in such cases
the parties are generally sophisticated, represented by
counsel and, accordingly, less likely to find applicable
other commonly raised issues such as duress, lack of
competence, and lack of authority.

Abbreviated settlement agreements or memoranda of
understanding, often prepared at the mediation session
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as a shorthand recording of the terms agreed to, are
frequently argued to be only agreements to make an
agreement, and are not binding.4  The courts recognise
the difficulty of generating a final settlement document
in complex cases at the mediation conference. Thus
the courts have enforced settlement agreements
where all of the material terms had been the subject of
mutual consent,5  and the mere fact that a later more
complete document is contemplated will not defeat
enforcement.6  The language used in the agreement
can be critical in this determination. Where the parties
made the settlement ‘subject to’ a formal agreement,
as opposed to ‘be followed’ by a formal agreement
implementing the terms agreed to, enforcement was
denied.7  Where the courts find that material terms in
an agreement are not sufficiently definite to constitute
a basis for finding mutual consent they have, of course,
refused to enforce a settlement agreement.8  But the
fact that a few ancillary issues remain to be resolved
will not defeat enforcement of a settlement agreement.

The court found that all material terms had been
addressed in the written agreement and refused to
credit a party’s contention that a material term was left
unresolved by a provision in the agreement that a certain
aspect of the arrangement would be resolved in the
future by certain employees, where the agreement was
negotiated by top executives who the court felt would
not have left a material term open for resolution by
junior employees.9  Applying general contract principles,
even if there is no writing, the courts will not allow mere
‘second thoughts’ to undo a ‘done deal’ even in
mediation.10

Of special interest are the many cases concerning the
typical end-of-mediation settlement term sheet provision
that states that a release will be provided. Subsequent
problems with the exact nature of the release to be
provided has caused many settlement agreements to
founder in court. Where the parties provided that the
release to be delivered was to be ‘mutually agreeable to
both parties’, the court held that there was no
enforceable contract because there was no meeting of
the minds on a material term;11  courts have  refused to
enforce where there was no agreement on the release
language.12  However, in one case where the parties had
entered into a written settlement agreement signed by
attorneys for both sides which provided for the
execution of a ‘general release’ but did not make the
agreement effective upon delivery of a signed release,
and the parties were unable to subsequently agree on
the language of the release, the court found that there
was a binding definite offer and unconditional
acceptance as required for contract formation.13  The
courts have, on occasion, saved agreements and
enforced them by deleting terms added in the final
documentation that were not expressly included in the
original written settlement agreement – rather than
abrogate the entire agreement, including expanded
release language.14

Oral agreements

Consistent with the standard contract law principle
which recognises the validity of oral contracts (with the
exception of contracts governed by the statute of frauds
which requires a writing in limited circumstances eg
contracts concerning transfers of land, or where
performance is not to be completed within one year),
courts enforce a mediation settlement agreement in the
absence of an executed written agreement if persuaded
that there was a meeting of the minds as to all material
terms and the parties intended to be so bound.15

However, when the parties intended not to be bound
until there was an executed written document, an oral
settlement agreement will not be enforced.16  Factors
considered in determining whether the parties intended
to be bound in the absence of a fully executed document
include whether:
(1) there was an express reservation not to be bound in

the absence of a writing;
(2) there has been partial performance of the contract;
(3) all of the terms of the contract had been agreed on;

and
(4) the agreement in issue was the type of contract

usually committed to writing. 17

An exception to the enforcement of oral settlement
agreements achieved in mediation is found when
governing law or applicable court rules governing the
mediation require a writing. In a recent decision the
federal Third Circuit Court of Appeals reviewed the
implications of its own court mediation rules which are
based on protecting the confidentiality of mediation and
refused to allow evidence as to the existence and terms
of a claimed oral settlement agreement. The court
rejected the contention that precluding such testimony
would enable parties that entered into settlement
agreements to back out on a whim and thus deter the
federal policy of encouraging settlements; the court
pointed out that if parties know beforehand that only a
written settlement agreement is binding they will
memorialise the agreement. The court stated that:

‘if counsel know beforehand that the proceedings may
be laid bare on the claim that an oral settlement
occurred at the conference, they will of necessity feel
constrained to conduct themselves in a cautious and
tight-lipped non-committal manner more suitable to
poker players in a high-stakes game than to
adversaries attempting to arrive at a just resolution of
a civil dispute.’18

Similarly, the Supreme Court of Indiana concluded that
the goal of producing clear understandings that the
parties are less likely to dispute or challenge is more
important than enforcing agreements resulting from
mediation, and refused to construe a local evidence rule
to permit proof of an oral agreement.19

These decisions barring proof of oral agreements
presage what will ultimately be the rule throughout the
United States. The recently-adopted Uniform Mediation
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Act (UMA), discussed later in this article, is in the
process of being passed by the legislatures of states across
the country. The UMA exempts written settlement
agreements from the privilege which protects mediation
communications but does not exempt oral settlement
agreements making oral agreements inadmissible in
court. This approach is consistent with the current trend
in mediation policy and is likely to be passed in most if
not all jurisdictions.

Duress and coercion

The courts adopt the basic contract tenet that a contract
obtained through duress or coercion will not be
enforced. Notwithstanding that some of the facts alleged
in the cases are quite egregious, only in rare cases have
the courts believed the claims and found them to be
persuasive in establishing such duress or coercion as to
defeat enforcement of a settlement agreement. After
reviewing the facts before them, the courts have
enforced settlement agreements reached in mediation
in the face of a party’s testimony that he was not
permitted to leave the room throughout a lengthy
mediation and had been sapped of his free will,20  that he
was threatened with prosecution in bankruptcy court,21

a 65-year-old woman claiming duress at a mediation
which started at 1000 and was concluded at 0100 the
next morning, while she suffered from high blood
pressure, intestinal pain, and headaches, and was told by
both the mediator and her lawyer that if she went to trial
she would lose her house.22

Factors illustrative of excessive pressure have been
stated to include:
(1) discussion of the transaction at an unusual or

inappropriate time;
(2) consummation of the transaction in an unusual

place;
(3) insistent demand that the business be finished at

once;
(4) extreme emphasis on the untoward consequences of

delay;
(5) use of multiple persuaders by the dominant side

against a servient party;
(6) absence of third-party advisers to the servient party;

and
(7) statements that there is no time to consult financial

advisers or attorneys.23

Where the party seeking to back out is represented by
counsel at the mediation and had an opportunity to
reflect, an attack on the mediation settlement
agreement based on duress and coercion will not
succeed.24

An increasing number of cases are directed at
contentions that the mediator himself or herself was the
cause of duress and coercion. These cases are troubling
and perhaps suggest a need for more training and
oversight over mediator methodologies. However, the
courts have for the most part rejected such attempts to

defeat settlement agreements. Where a party contended
that she was warned by the mediator of claims of
insurance fraud against her, that the mediator bullied
her, that she cried for an hour and no consideration was
given to her distress, the agreement was enforced.25

Statements by the mediator as to the substantial legal
fees that would be incurred that were claimed to make
the party feel financially threatened and under duress
were held not to be a basis to set aside a settlement
agreement.26  Where the mediator was alleged to have
said ‘you have no case’ because the case belongs to the
bankruptcy trustee and the only way the plaintiff ‘would
ever see a dime’ would be if he ‘agreed to the mediated
settlement then and there’, the court upheld
enforcement of the settlement agreement stating that a
mediator’s statement as to the value of a claim where the
value is based on fact that can be verified, cannot be
relied on by a counselled litigant whose counsel was
present when the statement was made.27

However, the courts will require an evidentiary
hearing if persuaded that sufficient facts are presented
to raise a question of fact on duress or coercion. Thus
where it was alleged that the mediator imposed extreme
time pressure and told the party that the court would
have the embryos in issue destroyed rather than give
them to her; that the property value in issue was grossly
disproportionate to the cost of litigating further; and
that she would have a chance to protest any provisions of
the agreement at a final hearing even if she signed the
mediation settlement agreement, the court held that if
the mediator in fact engaged in such conduct the
agreement would not be enforceable and set it down for
a hearing.28

Incompetence or incapacity

The law presumes adult persons to be mentally
competent and places the burden of proving
incompetence on the person claiming it. In the face of
this burden, claims of incompetence, even based on
facts that sound quite striking, have not met with much
success in court where they have been raised to defeat
enforcement of a settlement agreement. The courts
have rejected claims that a party was incompetent when
suffering from side effects of medication that included
severe depression, memory loss, brain fog, that she was
crying during the mediation, and continually stated that
she was confused and did not understand,29  where a
party claimed that she suffered physical pain during the
mediation from recent surgery, had taken higher than
prescribed narcotic pain and anti-depressant medication
and developed a migraine headache that required her to
administer a medicinal injection during the
mediation.30  The court rejected a claim of mental
incapacity where the party claimed to be disassociating
and had no understanding of the nature and terms of
the contract, finding that expert testimony was required
to support such a claim.31
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Lack of authority

Claims by a party that it had not signed the settlement
agreement and that the signature by its attorney was not
authorised have also not been viewed with favour. A
party’s counsel is presumed to have authority when
counsel is present at a mediation session intended to
settle a lawsuit, a presumption that has to be overcome
by affirmative proof that the attorney had no right to
consent.32  A settlement agreement signed by counsel
can also be upheld on the basis that apparent authority
existed where the opposing counsel had no reason to
doubt that authority.33  Even where the governing state
statute required the party’s own signature, the courts
have upheld a settlement agreement in the absence of
such a signature where the party’s absence from the
mediation was unexcused.34

Fraud

The courts have applied contract rules quite strictly and
required a knowing and material misrepresentation with
the intention of causing reliance on which a party
justifiably relied even in the mediation context with its
unique negotiating framework and relationships.35

Absent a duty to disclose, mere failure to disclose a fact
that might be material to the opposing party is not a
basis for defeating a settlement agreement. Where a
plaintiff thought the defendant’s insurance limit was
US$100,000 rather than US$1.1 million, the court held
that the defendant was in an adverserial position and not
in a position of special trust or confidence that would
create a duty to disclose to plaintiff; however an
evidentiary hearing was required to determine if the
defendant had made an affirmative misrepresentation
which could be a basis for defeating the settlement.36

In jurisdictions in which strict confidentiality of
mediation communications applies, the courts have
refused to accept any evidence of a claimed fraud based
on what transpired at the mediation session holding that
such evidence is blocked by the confidentiality of the
proceeding.37  The Delaware Chancery Court suggested
that if parties to a mediation know that they are basing
their decision to settle on a representation of fact they
must extract that representation in a form that is not
confidential, eg as a representation in the settlement
agreement itself.38

Mistake

While mistake is frequently raised as a defence to
enforcement of a settlement agreement it, too, is a
ground that is rarely accepted by the court. Courts have
rejected claims of mutual mistake and the more difficult
claim of unilateral mistake where a party claimed that
the amount to be paid was to be offset by an amount
previously paid;39  where a plaintiff had failed to read the
agreement to understand its terms;40  but remanded for

a hearing where a claim of mutual mistake leading to a
clerical error of US$600,000 was asserted.41

Tension between fact finding for enforcement analysis,
mediation confidentiality and mediator testimony

As is apparent from the cases discussed above, the
court’s inquiry in determining whether a settlement
agreement should be enforced is intensely fact-based
and often delves into what happened at the mediation
itself. While an unambiguous contract is construed by
the courts without looking to evidence outside the
contract, contract law interpretation is based on the
intention of the parties. A factual exploration is
frequently required of the negotiation process, not only
to ascertain if an oral contract was reached in cases
where there is no writing, but often to review claimed
ambiguities and to clarify their meaning. Moreover the
various contract law legal theories discussed above with
respect to mediation settlement agreements – duress,
lack of capacity, lack of authority, mistake, fraud – all
turn largely on what happened at the mediation.

The courts and the policy-makers have struggled with
the tension between the need to develop the facts as to
what transpired at the mediation in order to be in a
position to analyse claims made under contract law, and
the need to preserve the confidentiality of the
mediation proceedings.  Concern centres on both an
identification of the circumstances and the nature of the
evidence that should be allowed as to the mediation
proceedings, and on the permissible scope of testimony
by the mediator.

Courts have explained the reasoning behind the
need for mediation confidentiality by stating that
confidentiality ‘permits and encourages counsel to
discuss matters in an uninhibited fashion often leading
to settlement’.42  ‘Public confidence in and the voluntary
use of mediation can be expected to expand if people
have confidence that the mediator will not take sides or
disclose their statements, particularly in the context of
other investigations or judicial processes.’43  Lack of trust
may not only discourage participation in mediation but
may doom the process as ‘agreement may be impossible
if the mediator cannot overcome the parties’ wariness
about confiding in each other during these sessions’.44

While the importance of confidentiality in mediation
is not disputed, court decisions run the gamut in their
treatment of such confidentiality. Some decisions:
• have permitted limited disclosure of mediation

communications based on a need for the evidence;
• find waivers of confidentiality by virtue of the claims

raised;
• bar all evidence of mediation communications;
• completely ignore the question of confidentiality and

simply treated the matter as they would any other
contract with relevant evidence from any and every
source, sometimes even in the face of a statute
protecting mediation confidentiality.45
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As discussed below, the UMA adopts a middle path by
promulgating a process that protects mediation
confidentiality but allows evidence about the mediation
to be admitted in specified limited circumstances.

Testimony by the mediator

The issue of testimony by the mediator has drawn
particular attention, and the particular importance of
mediators maintaining confidentiality has been
reviewed in vivid language by the courts. One court in
refusing to allow mediator testimony to be received in
evidence stated that:

‘It is a challenge to posit a more poisonous means to
weaken the promise of confidentiality our public
policy regards as critical to the effectiveness of
mediation than authorising the use of a mediator as
an opinion witness against a mediating party.’46

Another court summed up the need for mediators
maintaining confidentiality by saying:

‘[I]f mediation confidentiality is important, the
appearance of mediator impartiality is imperative.
A mediator, although neutral, often takes an active
role in promoting candid dialogue by identifying
issues and encouraging parties to accommodate each
others interests . . . To perform that function, a
mediator must be able to instill the trust and
confidence of the participants in the mediation
process. That confidence is ensured if the participants
trust that information conveyed to the mediator will
remain in confidence. Neutrality is the essence of the
mediation process. Thus courts should be especially
wary of mediator testimony because no matter how
carefully presented, it will inevitably be characterised
so as to favour one side or the other.’47

In these recent decisions, based on governing rules and
statutes, the courts have refused to admit mediator
testimony. However, many courts have admitted such
evidence, relied heavily upon mediator testimony,48

and used the mediator as a tie-breaker between the
conflicting testimony of two parties.49  This result is not
surprising as the mediator is often the person in the best
position to give the court precisely what it is looking for –
an unbiased view of what happened at the mediation.
For example, the mediator can attest as to whether:
• the parties intended to be bound by the settlement

agreement or whether they anticipated further
negotiation to refine terms in the agreement;

• terms that may be ambiguous on the face of a hastily
drafted memorandum of understanding prepared
at a mediation session were actually the subject of
discussion and agreement between the parties;

• anything truly coercive transpired with respect to any
party;

• the misrepresentations alleged were in fact made; and
• a party was really so sick as to make it impossible for

him or her to make a competent decision on
settlement.

The admission of mediator testimony will undoubtedly
become less prevalent as the UMA. While the mediator’s
testimony may be helpful, when it is balanced against
the importance of confidentiality and measured
in light of the availability of evidence from other
sources, the balance will often tip in favour of
confidentiality.

Uniform Mediation Act

With the growth of mediation and the focus on the issues
raised, new standards for mediation have been
developed in recent years in the United States and
internationally. The Uniform Mediation Act, adopted in
2001 in the United States by the National Conference of
Commissioners on Uniform State Laws, was drafted to
deal with the multiplicity of differing provisions relating
to mediation in the United States. In 2001 there were
over 2,500 separate state statutes or rules affecting
mediation proceedings in some manner. The principal
purpose of the UMA was to assure confidentiality and
foster uniformity. At the time of writing the UMA has
been adopted in six states, and is progressing through
the legislative process in several others.50  In time, the
adoption of the UMA should help make the mediation
confidentiality rules more consistent across the United
States, although it must be noted that the UMA is
intended to create a baseline minimum confidentiality
standard and is not expected to necessarily supplant the
rules applicable in jurisdictions with more stringent
confidentiality requirements. The UMA provides a
mechanism for protecting the confidentiality of
mediation, and specifies the limited exceptions where
other policy interests have greater weight.

Section 4 UMA protects mediation confidentiality by
providing that a mediation communication is privileged
and is not subject to discovery or admissible in evidence
in a proceeding unless confidentiality is waived. Section
6 UMA provides the exceptions to the privilege: these
include a written agreement signed by all parties. This
exception enables litigants to bring a written signed
agreement to the court for enforcement even though it
was derived from a confidential mediation proceeding.

Oral settlement agreements, generally enforceable
under contract law principles, were deliberately omitted
and evidence of oral-settlement agreements achieved in
mediation will not be admissible in states which adopt
the UMA or which otherwise bar the admission of such
agreements. The drafters of the UMA reasoned that
many statutes already require that a mediation
settlement agreement be in writing, and as lawyers and
mediators become familiar with the requirement they
will prepare a writing to evidence their agreement.
The drafters feared that since everything that happened
at a mediation could bear on whether an agreement
was reached, allowing testimony as to oral agreements
would be an exception to confidentiality that swallowed
the rule.
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The UMA also provides for an exception to the
privilege that would operate to cover claims for
rescission or defences with respect to settlement
agreements such as the ones discussed above, including
fraud, mistake, duress, coercion, and incompetence.
Section 6(b)(2) UMA provides an exception if it is found
by a court, administrative agency, or an arbitrator, after a
hearing in camera, that the need for the evidence
substantially outweighs the interest in protecting
confidentiality, it is not otherwise available, and is
offered in a proceeding to prove a claim to rescind or
reform or to prove a defence to avoid liability on a
contract arising out of the mediation. The UMA thus
allows evidence of the mediation proceeding to be
introduced where it is necessary to resolve contract law
claims that put in issue whether the settlement should be
enforced but only after a careful in-camera analysis. The
UMA balances the interests by providing protections
against unnecessary breach of mediation confidentiality
but stops short of totally precluding a party from
introducing evidence from the mediation. By virtue of
Section 6(c) a mediator cannot be compelled to give
evidence pursuant to this provision. Thus, while
evidence by others can be obtained pursuant to this
exception, the mediator cannot be forced to testify.51

Reactions to the Uniform Mediation Act

A great deal of scholarly discussion has addressed
whether the right balance was struck by the UMA in
allowing evidence of the mediation in connection with
enforcement of settlement agreements.52  There is a
general consensus that the UMA requirement of a
written agreement, which makes evidence of oral
agreements inadmissible, is correct and will eliminate
many disputes and many situations in which mediation
confidentiality would be breached. While there may be
some quibbles on the specific language used in the
UMA, there is also general consensus that it is important
to have an exception to mediation confidentiality so that
parties can offer the evidence they need from the
mediation in connection with claims for rescission or
reform and defences asserted and that the careful
balancing of the interests required by the UMA before
such evidence is admitted is well advised.

Some commentators have, however, questioned the
wisdom of the limitation on mediator testimony on the
ground that it limits a party’s ability to introduce
probative evidence that would be available in a different
contractual setting.53  The UMA ultimately leaves
whether or not the mediator will testify to the discretion
of the mediator. It is submitted that the provision
allowing the mediator to refrain from testifying is
appropriate and strikes the right balance between the
need for the evidence and the role of the mediator as
confidant. Mediators often develop a truly trusting
relationship with the litigants based on the
fundamentally confidential nature of the relationship. If

mediators could be required to testify in connection with
the enforcement of the agreement, the breach of that
confidential relationship would lead to feelings of
betrayal by the parties. The mediator will no longer
appear to be impartial as the testimony given will
inevitably favour one side over the other.

More and more litigants are employing a mediation
process in an effort to resolve their disputes. This
growing mediation case-load makes inevitable a
burgeoning number of disputes that arise after the
mediation. If mediators can be required to testify in such
situations, even if they believe that their testimony would
be inappropriate, there will be an increasing number of
cases in which mediators testify and divulge confidential
matters. As a consequence the very bedrock
underpinning of confidentiality which makes mediation
a successful mechanism for resolving disputes will be
shaken and the usefulness of mediation as an alternative
dispute resolution mechanism will be reduced.

Moreover, with a requirement that only written and
executed mediation agreements can be introduced in
evidence, the importance of the mediator’s role as a
witness is much diminished. The written document will
generally be determinative as to whether an agreement
was entered into and what the terms are. Properly-
worded settlement agreements can also dispose of issues
relating to misrepresentation and fraud by specifically
including any material representations in the agreement
itself. Mediator testimony as to competence, coercion,
and duress, would almost invariably support the party
seeking to enforce the agreement as no mediator doing
his job would allow undue coercion or duress or permit
an incompetent person to proceed. Thus the limitation
on mediator testimony will rarely injure the parties
attempting to defeat the agreement, the very people
some commentators contend would be disadvantaged by
the mediator rule. Mistakes are precisely the kinds of
matters a mediator may well decide to attest to under the
right circumstances. The UMA does not foreclose
mediator testimony in appropriate cases and leaves the
decision where it should be, with the mediator who
knows best what his relationship with the parties was and
what effect his testimony could have. If there are
continuing concerns about lack of adequate process for
those attempting to set aside settlement agreements
achieved in mediation, it is submitted such concerns are
better addressed by legislation such as that in Minnesota
that affords a three-day period for withdrawing consent
to a settlement agreement. Such an approach protects
the parties without sacrificing confidentiality.

Model Standards of Conduct for Mediators

The Model Standards of Conduct for Mediators (Model
Standards) adopted in August 2005 by the American Bar
Association, the American Arbitration Association, and
the Association for Conflict Resolution, appears to cut
back on the mediator’s role as a witness. Standard V of
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the Model Standards directs that a mediator ‘shall
maintain the confidentiality of information obtained by
the mediator in mediation…unless otherwise agreed by
the parties or required by applicable law’. The use of the
word ‘shall’ means that such action is mandatory. The
Model Standards further provide that a mediator ‘may
report, if required, whether parties appeared at a
scheduled mediation and whether the parties reached
resolution’. Thus under the Model Standards the
mediator may testify under these provisions if the parties
waive confidentiality or if the mediator is ‘required’ to
do so.

Since the UMA specifically provides that a mediator
cannot be ‘compelled’ to give testimony relating to
enforcement of a settlement agreement, in states that
adopt Section 6(b) and (c) UMA, it would appear that
the mediator cannot be said to be ‘required’ to give such
evidence as the Model Standards provides. It is not yet
clear how the apparent discrepancy between these two
new standards will be dealt with by mediators as the
Model Standards were adopted only a few months ago
and the passage of the UMA by state legislatures is
progressing across the country.

With the exponential growth of mediation as a form of
alternative dispute resolution in the United States it was
inevitable that the number of post-mediation contract-
law based disputes spawned on enforcement issues
would grow as well. The maturation of mediation has led
to the development of model laws in the United States
that will serve to preclude broad categories of post-
mediation enforcement disputes and narrow the scope
of others. As these models become accepted and known,
both mediators and those who practise before them will
develop practices that further reduce areas of potential
post-mediation settlement agreement conflict. For the
settlement agreement disputes that persist, a careful
balance between the need for evidence to assess the
claims made versus the need for confidentiality in
mediation is being developed that will serve to protect
both interests.

Practical steps to avoid problems in enforcing the
settlement agreement

The mediation practitioner whether a mediator or
representing a party, with this body of case law in mind,
can take steps to forestall subsequent problems. Listed
here are some of the steps that can be taken to assure
that a mediation agreement will hold up in court. A word
of caution though, is required: as with all checklists,
judgment must be exercised in each instance to
determine whether to take any recommended step.

Mediation is often a delicate process and in some
instances taking a step recommended here might kill
the mediation effort. It is sometimes better to leave the
mediation with a deal that may not stand up in court
than to walk out with no deal at all. Furthermore,
some of these steps, derived from a body of case law that

covers disputes of all kinds, may be wholly inappropriate
in the context of an international or large commercial
dispute.

Record the agreement

This may seem an obvious step, but many mediations
end with only an oral agreement and a promise by one of
the parties to prepare the necessary papers. Upholding
an oral agreement is much trickier than enforcing a
recorded agreement, so taking the time to record the
agreement, even if it is late at night when the mediation
is finally concluded, is definitely worthwhile. If the
mediation takes place over a period of time and involves
issues of some complexity, the mediator (or one of the
parties) should record agreements achieved and
circulate them to the parties for confirmation so that by
the end of the mediation the recording of the
agreement in a form acceptable to all is greatly
facilitated. The memorandum of understanding
prepared at the close of the mediation need not be the
final settlement agreement, but it should:
• cover all of the material terms,
• use language definite enough to be understood and to

dictate performance,
• state, if it is the case, that the parties intend the

agreement to be binding and enforceable,
• take care in the use of language as to follow-up

documents; reference can be made to follow-up
documents to implement the agreed terms but do not
make the agreement ‘subject to’ follow-up documents
or ‘effective only upon’ the execution of further
documents, unless that is the result you want,

• be signed by the parties or authorised representatives,
• provide that the agreement shall be admissible in

evidence in any proceeding to enforce its terms,
• consider including a provision that mediation

confidentiality is waived if any issue arises as to
enforcement of the agreement.

The agreement can be recorded in writing and signed by
the parties (or authorised party representatives)
physically. Stenographic recording with parties or
representatives indicating their consent on the record
may suffice and may be useful if the mediation session is
conducted by phone.

List material representations

If there are material representations on which a party
has relied in making a decision on settlement, consider
including them in the settlement agreement itself with
a statement that the listed representations constitute
all the material representations on which the parties
relied. This would obviate the need for any testimony as
to what representation was made at the mediation, as
all material representations would be in the text of the
agreement itself and render almost impossible any claim
of additional alleged material misrepresentations.
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Prepare ancillary documents at the mediation

If there are ancillary documents that it is known will be
material, a draft should be brought to the mediation
session by the party interested in the document so that
differences can be resolved with the mediator on the
spot. If there is time in advance of a session to work out
the language of these documents, do it. Don’t wait on
the assumption that these are details that can be worked
out after the major items, like the amount of money to
change hands, is resolved. Proper preparation can serve
to prevent a later dispute over such a document that
might otherwise be brought to court as a legally
acceptable basis for what is in fact a change of heart. A
release, a confidentiality agreement, or an apology,
often fall into this category.

Confirmation by parties of competence, independence of
judgment, etc

The mediator should consider asking the parties to
confirm certain facts. Consideration can be given to the
preparation of a side document to be signed by the
parties or if a court reporter is called in to record the
agreement these confirmations can be recorded
stenographically. The parties would confirm that:
• they have read or heard the terms of the agreement

and understand them,
• they agree to the terms,
• they understand and agree that the terms are binding

and can be enforced in court,
• there were no material representations made to them

in the course of the mediation that were not included
in the text of the mediation agreement,

• they understood that the mediator and the opposing
party and counsel were not under any affirmative
obligation to provide them with information,

• they were suffering from no physical impairment that
interfered with their ability to exercise their judgment
in deciding to approve the settlement,

• they had had an opportunity to consult with their
attorney about the settlement terms,

• they are acting voluntarily and exercising their
independent judgment in making the decision to
settle the dispute,

• they have authority to legally bind the party that they
represent.

If the matter is in litigation, consider having the terms of
the settlement incorporated into the judge’s final order
in the case or providing for the court to retain
jurisdiction over the matter for the purposes of
enforcement of the settlement agreement.

If the matter is not in litigation, consider asking the
mediator to serve as an arbitrator after the settlement is
fully resolved to render an arbitration award based on
the settlement agreement. Some jurisdictions around
the world and in the United States expressly provide for
such a procedure, or deem the resulting agreement to
have the same force and effect as an arbitral award. It

should be noted that questions have been raised as to
whether such an award would be recognised under the
New York Convention.
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panels of the NASD and the NYSE.
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Mediation as a tool for settling cases is increasingly
well-known and accepted. Many practitioners,

insurers, and self-insured parties to litigation have come
to rely on mediation in all types of cases, ranging from
simple soft tissue injury car crashes to complex business
disputes.

Some decry the need for intervention of a third
party as an unnecessary and costly exercise. After all,
reasonably competent and experienced counsel in
possession of all relevant information ought to be
able to evaluate the risks of letting the judge, jury,
or arbitral tribunal decide the case. Advocate lawyers
used to perform this function in every case without
outside help.

Sometimes the advocate lawyer’s best friend might be
that third party. One such circumstance exists where one
of the parties for some reason may need the help of a
third party to corroborate the lawyer’s advice. Another
occasion in which a mediator may be of significant help
is where neither side has the information needed to
settle the claim.

This article discusses one very complex case in which
an innovative use of mediation assisted the parties in
reaching settlement. The case arose from a municipal
county’s efforts to have its general liability insurers
pay for several third-party lawsuits and regulatory

enforcement actions arising from existing and former
landfills located within the county. The lawsuits were
relatively easy to resolve. The more difficult claims were
the remedial actions at three old landfills.

The State Department of Ecology designated the
county as a potentially liable party under the state
equivalent of the US Comprehensive Environmental
Response Compensation and Liability Act (CERCLA).
They were ordered to investigate the conditions existing
at the three landfills, and develop remedial action plans
to clean up the sites. One site had been in use during the
period 1951-1961; another during the period 1946-1977;
and the third from 1957-1989. Each site generally
received typical household rubbish, but there was reason
to believe the sites had also contained hazardous waste
generated by local industry and from a large US naval
shipyard.

The county promptly tendered the defence of these
enforcement actions to its general liability insurers who
reluctantly agreed to defend the claims. In the
meantime, some of the underlying private actions
moved toward settlement, while the state agency
supervising the enforcement actions appeared to be
dragging its heels.

The insurance coverage chart started in 1956 and
ended in 1985, with the advent of the ‘absolute’
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pollution exclusion. The early years of coverage were
characterised by low liability limits and a single layer of
primary coverage. The middle and late years typically
showed higher primary liability limits and one or two
layers of excess coverage providing up to AUS$10 million
in any one year. For the most part, the policies provided
occurrence-based coverage for property damage that
took place during the policy period. Many policies had
the ‘sudden and accidental’ pollution exclusion, which
in this jurisdiction has some lingering applicability.

Preliminary groundwater testing at two of the landfill
sites showed the presence of several contaminants of
concern, and these reports prompted the agency to
require further testing over an increasingly lengthy
period. At one site a neighbouring Indian tribe was
granted coregulatory authority over the site. The
insurer’s consultants believed that the preliminary
testing showed a natural degradation of the hazardous
components in the landfills. With this assumption, the
insurers had some confidence that the ultimate remedy
would be of a lower order of magnitude in terms of
ultimate cost.

The county was unwilling to bet on the opinions of
consultants retained by the insurer group. At the same
time, the county, perhaps mindful that litigation is no
sure thing and in a good faith effort to defend the claims
brought against it, retained qualified consultants whose
mission was to advocate to the regulatory agency the
least costly testing programme and ultimate remedy.
Even so, in evaluating the risk of settlement with its
insurers, the county was reluctant to bet on its own
experts’ prescience.

The remedial investigation at these sites took years to
complete, and the insurers were stuck with a tar baby.
Claims handlers came and went, young law firm
associates became old associates and in some cases
partners, while claim managers cursed a system that
seemed to cost so much to accomplish so little toward
claim resolution. Even the federal judge with
responsibility for the case expressed dismay at the delay
in getting to the point where a trial could be held.

The crux of the problem was how to estimate the
future remedial action costs by a means that both sides
would accept. We knew that we would attempt to
mediate the case, but even the most skilled mediators
usually do not have the engineering training and
experience necessary to evaluate the site, design a
remedy, and solicit bids for completion of the work. We
proposed that the mediator employ his own expert to
assist in determining the likely remedy and estimating
the ultimate cost.

Both sides agreed to this mediation format. After we
chose a mediator with experience in similar complex
environmental coverage disputes, we began to search for
a ‘neutral’ expert to assist the mediator. This was no
simple matter because over the years the county had
retained almost every engineering firm in the state for
help with its landfill problems. Both sides conceded a

little in order to resolve any apparent conflicts, and a
neutral expert was selected.

Once the mediator’s expert was selected, we started to
educate them regarding the sites and issues. Both sides
briefed their experts to estimate the likely remedy and
costs at each site. We met with our consultants several
times while they developed their estimates, and in one
case we demanded a re-evaluation of the report because
it did not appear credible to us. We instructed our
experts to develop opinions that they felt would hold up
in court. It would be necessary for them to justify their
conclusions with good science and real experience at
other similar sites. In this case, the ‘jury’ would not be 12
lay people but, rather, a technically-qualified expert
panel of engineers skilled in the same field.

The first two days of mediation were devoted to
presentations made by both sides to the mediator’s
expert. For the most part these presentations were made
without counsel present. Throughout this time our
experts reported back to us as to the progress of the
presentations, and questions that had arisen. We used
these briefings to help the experts anticipate and
respond to various issues.

At the conclusion of the second day, the mediator’s
experts asked for time to evaluate the evidence
presented. They agreed to present their preliminary
conclusions in two weeks’ time. Two weeks later they
presented their preliminary conclusions for critique by
both sides. We found some arithmetical errors, and
questioned the basis for some assumptions. Ultimately,
the mediator determined he had heard enough to form
a basis for settlement.

For several possible reasons, the parties were unable to
exchange offers or demands in any meaningful fashion,
and we ultimately agreed to seek a mediator’s suggestion
as to settlement value. Each side was allowed to make
one more written presentation on the merits and value
of the claims. The mediator’s recommendation was very
nearly the middle of both positions. Ultimately, both
sides accepted the mediator’s recommendation, and the
case has settled.

One interesting note is that the insurers were able to
reach an allocation among the years and layers of
coverage without mediation.

Did the process work? I think so. The case has now
resolved, with full site releases and an end to the flow of
money to defence attorneys and consultants. It may turn
out that the eventual cost of cleaning up the two
problem sites is substantially less than projected but
there is a risk that the ultimate cost will be much greater.
Weighing those risks is what settlement is all about. In
this case, our use of a neutral expert greatly assisted the
parties in reaching a comfort level with their risk
assessment.

GLOBAL ROUND-UP
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INTERNATIONAL

Response of the International Institute for Conflict Prevention
and Resolution (‘CPR Institute’) to questions posed by
Arlene McCarthy MEP concerning the Proposal for a

Directive of the European Parliament and of the
Council on certain aspects of mediation in civil

and commercial matters (COM (2004) 718)

Preliminary statement

The International Institute for Conflict Prevention and
Resolution (‘CPR Institute’) respectfully submits the
following response to certain questions posed by Arlene
McCarthy MEP concerning the Proposal for a Directive
of the European Parliament and of the Council on
certain aspects of mediation in civil and commercial
matters (COM(2004)0718).

The CPR Institute is a non-profit educational
organisation whose mission is to spearhead innovation
and promote excellence in public and private dispute
resolution, and to serve as a primary multinational
resource for avoidance, management and resolution of
business-related and other disputes. The CPR Institute
has previously assisted and consulted with the European
Commission, notably by submitting its Response to the
Commission’s Green Paper on Alternative Dispute
Resolution in Civil and Commercial Law (COM(2002)
196 Final) dated 19 April 2002 ; by participating in a
series of consultations in connection with the
Commission’s Code of Ethics and its draft Directive; and
by featuring members of the Commission staff on its
periodic invitational conferences on developments in
dispute management in Europe and around the world.

The CPR Institute is supported by, and works actively
with, a group of over 400 global businesses, law firms,
judges, professors and public agencies to create and
promote alternatives to adjudication of complex public
and private disputes. This Response is submitted on
behalf of the following businesses active in Europe (the
‘Endorsing Corporations’):
• Akzo Nobel NV
• Baker Hughes Incorporated
• British American Tobacco
• The General Electric Company
• Johnson & Johnson
• Nestlé SA
• Northrop Grumman Corporation
• Texas Instruments Inc.
This list is as of 30 November 2005, and may be
supplemented in the future.

Questions

Q Is the proposal for a Directive necessary and justified in the
light of the principle of subsidiarity and, if so, why? What would
be its concrete benefits?

A The CPR Institute and the Endorsing Corporations
unequivocally support the Directive. It is not only
necessary and justifiable, but urgently needed.

The primary concrete benefit of the Directive is that it
will encourage the growth of commercial mediation.
Encouraging that practice is vitally important to the
competitive status of European markets.

Commercial mediation is a phenomenon of global
significance, and is rapidly becoming an attribute of
global commerce. It is frequently practiced in North
America, Australia, Asia and the United Kingdom. The
commercial pressures for its broad adoption throughout
Europe are unavoidable. It is therefore necessary that
commercial mediation be encouraged throughout the
Member States, and within each such state. So pervasive
is commercial mediation that the failure of Europe to
adopt the practice would place the Member States at a
competitive disadvantage.

Businesses in many countries – including in some
Member States – widely accept commercial mediation as
a primary means of managing business relationships,
quite apart from its effectiveness in managing
transaction costs of disputes. That is why markets in
which businesses are reluctant to engage in commercial
mediation are susceptible to missing opportunities for
economic growth that are otherwise achievable. The
commercial utility of commercial mediation in Europe is
all the more compelling – and all the more urgent – in
light of the expansion of the number of Member States,
many of whose commercial laws and practices are non-
identical, with variable enforcement mechanisms.

A second concrete benefit of the Directive is that it will
ensure uniformity regarding certain fundamental
attributes of the commercial mediation process that are
essential to achieving its commercial benefits on a
regional scale.

Companies doing business among the Member States
must have a reliable expectation of the legal and
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business consequences of their business decisions.
Dissimilar ramifications of the same business decision
among the various Member States creates uncertainty
regarding, and thus hampers, economic activity in the
region.

The use of mediation to manage or resolve business
disputes is particularly vulnerable to lack of
harmonisation. The decision to make an offer of
settlement in the course of a mediation should not have
different legal consequences depending on the internal
laws of the Member States of each party to the
mediation, or of nonparties present at the mediation, or
of the mediator, or of the situs of the mediation.
Moreover, an agreement to mediate (or an agreement to
settle a dispute as a result of mediation) should not have
one legal status in one Member State and a different
legal status in another.

It is also a basic principle of global commercial activity
that the substance of such uniform legal status adhere as
closely as possible to the standards and practices
adopted elsewhere in the world. While the CPR Institute
and the Endorsing Corporations have suggestions for
improvement, we strongly endorse the proposed
Directive as an excellent product, reflecting a very high
level of consultation and analysis. We unequivocally urge
the Parliament to promptly adopt the proposed
Directive, with or without the suggestions set forth
below.

Q Would you prefer more attention to be given to encouraging
codes conduct and additions to or improvements of the existing
Commission communications?

A The challenge is not that commercial mediation is not
practiced well enough – it is that it is not practiced
enough.

The CPR Institute and the Endorsing Corporations
are far more concerned with legislative and regulatory
enactments that will encourage commercial mediation,
and harmonise the legal consequences of its practice,
than we are with the adoption of professional codes or
regulations designed to create or enforce standards
within the mediation community. We believe that most
businesses have, or can identify, the commercial
sophistication necessary to find good practitioners.
What they lack is the assurance that, when they propose
mediation to a business partner in Europe, they can do
so with some expectation that their partner will
understand the term, and with some level of commercial
certainty as to its consequences.

Q Should the scope of the Directive be limited to cross-border
cases? What experience do you have of cross-border cases and
what types of disputes are concerned? What is the monetary
value of the average dispute?

A The CPR Institute and the Endorsing Corporations
recognise important and unique benefits to commercial

mediation irrespective of its application to companies
located within a Member State, in different Member
States, or in a Member State and a non-Member State.

Every month, the Endorsing Corporations engage in
economic activity on a global scale involving thousand of
transactions and hundreds of billions of Euros. They are
therefore engaged in disputes with respect to some
fraction of those transactions, whose aggregate
monetary value is vast. The locus of any particular
dispute, or the residence of the parties, is immaterial.
The question is whether a single, effective method to
manage these disputes may be reliably exercised in the
region of the European Economic Market, and we
believe that the Directive, if adopted, can achieve this
crucial outcome.

Q Should certain types of dispute (eg family law) be taken
outside the scope of the proposed Directive? If so, why?

A The CPR Institute and the Endorsing Corporations
express no view with respect to any aspect of the
proposed Directive except for its application to business-
to-business commercial disputes.

Q Are the definitions of ‘mediation’/ ‘mediator’ satisfactory?
If not, why not?

A We find those aspects of the proposed Directive to be
satisfactory.

Q Do you see any difficulties with the provision on enforcement
of settlement decisions? If so, please specify.

A Businesses who are unfamiliar with commercial
mediation often express uncertainty about the legal
status of any agreement that may result from the process.
We interpret the proposed Directive to grant a legal
status to agreements that arise from mediation that
would be equal to any contractual agreement. This status
is of fundamental importance in encouraging
companies to engage in the mediation process, which at
heart is intended to result in a legally enforceable
agreement.

Q Do you see any difficulties with the provision on admissibility
of evidence? If so, please specify.

A No single attribute of commercial mediation goes so
to the heart of the process as does the expectation of
complete confidentiality of statements made, and other
information exchanged, during the course of the
process. Those wishing to encourage any settlement
process must assure parties that offers of settlement or
other statements made in the course of the negotiation
not only cannot later be introduced in court or other
proceedings, but indeed are privileged against
disclosure. In the absence of this assurance no well-
counseled party would fully and whole-heartedly engage
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in settlement discussions, and the universally recognised
social utility of out-of-court resolution of disputes would
seldom be realised.

So important is this principle that the CPR Institute
and the Endorsing Corporations urge the Parliament to
consider the following modifications to ensure that the
Directive accomplishes its objectives:
(1) Article 6 should act both as a privilege and as a bar

on admissibility of evidence. That is, statements,
documents and other information conveyed in a
mediation should not merely be non-admissible as
evidence, but protected as confidential.

(2) Article 6 should apply to all participants in the
mediation process – parties, counsel, administrators,
and all others – not merely to mediators. The
privilege should not only reside in all such persons,
but also apply to them, meaning that each person
should have the power to prevent disclosure by any
other person.

(3) The evidentiary prohibition in Article 6 should not
be limited to its use in subsequent court
proceedings, but rather to its being offered in any
proceeding whatsoever in connection with the
dispute that was the subject of the mediation,
including without limitation arbitrations,
administrative proceedings, or other non-judicial
proceedings.

(4) The wording of any exceptions to this overall
prohibition should closely follow – ideally should be
identical to – the wording of similar provisions
promulgated by globally recognised bodies such as
UNCITRAL of the United Nations, or National
Conference of Commissioners on State Laws
(NCCUSL) in the United States.

Q Do you see any difficulties with the provision on suspension
of limitation periods? If so, please specify.

A As currently drafted, Article 7 may unintentionally
dissuade commercial parties from engaging in
mediation. A simple change would correct this outcome.

The Directive currently imposes a mandatory
suspension of time limitations during the mediation
period. Mediation thus automatically slows down the
litigation process, and extends the period of time when a
party is exposed to suit.

This outcome is not always welcome or wise. A party
may wish to exercise preliminary remedies at law or
equity while also engaging in mediation. Alternately, a
party may wish to mediate a claim early in the limitations
period, while not intending to extend the period.
Finally, the current provision may reward parties who
initiate mediation for the sole purpose of suspending a
limitation period.

In this as in most aspects of mediation, party
autonomy is a key to the solution. We suggest that the
Directive should provide that an agreement of the
parties to suspend the time limitations shall be enforced.

Q Do you consider that the Commission’s consultation was
concluded satisfactorily?

A Yes, the Commission was tireless in its efforts to
include – indeed, to solicit – expertise from a wide
variety of interested stakeholders in this process.
The CPR Institute and the Endorsing Corporations
commend the Commission for its aspirations and for the
inclusive process it undertook to accomplish those
aspirations.


